


















































































































under any swap agreements (as defined in 11 U.S.C. § 101, as in effect from time to time) between Borrower and Bank, or its affiliates, which 
shall be due in accordance with and governed by the provisions of said swap agreements; whereupon this Note and the accelerated Obligations 
shall be immediately due and payable; provided, however, if the Default is based upon a bankruptcy or insolvency proceeding commenced by 
or against Borrower or any guarantor or endorser of this Note, all Obligations (other than Obligations under any swap agreement as referenced 
above) shall automatically and immediately be due and payable. Cumulative. Exercise any rights and remedies as provided under the Note and 
other Loan Documents, or as provided by law or equity.  
   
FINANCIAL AND OTHER INFORMATION. Borrower shall deliver to Bank such information as Bank may reasonably request from time 
to time, including without limitation, financial statements and information pertaining to Borrower’s financial condition. Such information shall 
be true, complete, and accurate.  
   
CONFESSION OF JUDGMENT. THE FOLLOWING PARAGRAPH SETS FORTH A POWER OF AUTHORITY FOR ANY 
ATTORNEY TO CONFESS JUDGMENT AGAINST BORROWER. IN GRANTING THIS WARRANT OF ATTORNEY TO CONFESS 
JUDGMENT AGAINST BORROWER, THE BORROWER, FOLLOWING CONSULTATION WITH (OR DECISION NOT TO CONSULT) 
SEPARATE COUNSEL FOR BORROWER AND WITH KNOWLEDGE OF THE LEGAL EFFECT HEREOF, HEREBY KNOWINGLY, 
INTENTIONALLY, VOLUNTARILY, INTELLIGENTLY AND UNCON DITIONALLY WAIVES ANY AND ALL RIGHTS THE 
BORROWER HAS OR MAY HAVE TO PRIOR NOTICE AND AN OPPORTUNITY FOR HEARING UNDER THE RESPECTIVE 
CONSTITUTIONS AND LAWS OF THE UNITED STATES OF AMERICA, COMMONWEALTH OF PENNSYLVANIA, OR 
ELSEWHERE INCLUDING, WITHOUT LIMITATION, A HEARING PRIOR TO GARNISHMENT AND ATTACHMENT OF THE 
BORROWER’S BANK ACCOUNT AND OTHER ASSETS. BORROWER ACKNOWLEDGES AND UNDERSTANDS THAT BY 
ENTERING INTO THIS NOTE CONTAINING A CONFESSION OF JUDGMENT CLAUSE THAT BORROWER IS VOLUNTARILY, 
INTELLIGENTLY AND KNOWINGLY GIVING UP ANY AND ALL R IGHTS, INCLUDING CONSTITUTIONAL RIGHTS, THAT 
BORROWER HAS OR MAY HAVE TO NOTICE AND A HEARING BEFORE JUDGMENT CAN BE ENTERED AGAINST 
BORROWER AND BEFORE THE BORROWER’S ASSETS, INCLUDING, WITHOUT LIMITATION, ITS BANK ACCOUNTS, MAY BE 
GARNISHED, LEVIED, EXECUTED UPON AND/OR ATTACHED. BORROWER UNDERSTANDS THAT ANY SUCH 
GARNISHMENT, LEVY, EXECUTION AND/OR ATTACHMENT SHALL RENDER THE PROPERTY GARNISHED, LEVIED, 
EXECUTED UPON OR ATTACHED IMMEDIATELY UNAVAILABLE TO BORROWER. IT IS SPECIFICALLY ACKNOWLEDGED 
BY BORROWER THAT THE BANK HAS RELIED ON THIS WARRANT OF ATTORNEY AND THE RIGHTS WAIVED BY 
BORROWER HEREIN IN RECEIVING THIS NOTE AND AS AN INDUCEMENT TO GRANT FINANCIAL ACCOMMODATIONS TO 
THE BORROWER.  
   
If a Default occurs under this Note or any other Loan Documents, each Borrower hereby jointly and severally authorizes and empowers any 
attorney of any court of record or the prothonotary or clerk of any county in the Commonwealth of Pennsylvania, or in any jurisdiction where 
permitted by law or the clerk of any United States District Court, to appear for Borrower in any and all actions which may be brought 
hereunder and enter and confess judgment against the Borrower or any of them in favor of the Bank for such sums as are due or may become 
due hereunder or under any other Loan Documents, together with costs of suit and actual collection costs including, without limitation, 
reasonable attorneys’ fees equal to 5% of the Obligations then due and owing but in no event less than $5,000.00, with or without declaration, 
without prior notice, without stay of execution and with release of all procedural errors and the right to issue executions forthwith. To the 
extent permitted by law, Borrower waives the right of inquisition on any real estate levied on, voluntarily condemns the same, authorizes the 
prothonotary or clerk to enter upon the writ of execution this voluntary condemnation and agrees that such real estate may be sold on a writ of 
execution; and also waives any relief from any appraisement, stay or  
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exemption law of any state now in force or hereafter enacted. Borrower further waives the right to any notice and hearing prior to the 
execution, levy, attachment or other type of enforcement of any judgment obtained hereunder, including, without limitation, the right 
to be notified and heard prior to the garnishment, levy, execution upon and attachment of Borrower’s bank accounts and other 
property. If a copy of this Note verified by affidavit of any officer of the Bank shall have been filed in such action, it shall not be necessary to 
file the original thereof as a warrant of attorney, any practice or usage to the contrary notwithstanding. The authority herein granted to confess 
judgment shall not be exhausted by any single exercise thereof, but shall continue and may be exercised from time to time as often as the Bank 
shall find it necessary and desirable and at all times until full payment of all amounts due hereunder and under any other Loan Documents. The 
Bank may confess one or more judgments in the same or different jurisdictions for all or any part of the Obligations arising hereunder or under 
any other Loan Documents to which Borrower is a party, without regard to whether judgment has theretofore been confessed on more than one 
occasion for the same Obligations. In the event that any judgment confessed against the Borrower is stricken or opened upon application by or 
on behalf of Borrower or any obligor for any reason, the Bank is hereby authorized and empowered to again appear for and confess judgment 
against Borrower for any part or all of the Obligations owing under this Note and/or for any other liabilities, as herein provided.  
   
WAIVERS AND AMENDMENTS. No waivers, amendments or modifications of this Note and other Loan Documents shall be valid unless 
in writing and signed by an officer of Bank. No waiver by Bank of any Default shall operate as a waiver of any other Default or the same 
Default on a future occasion. Neither the failure nor any delay on the part of Bank in exercising any right, power, or remedy under this Note 
and other Loan Documents shall operate as a waiver thereof, nor shall a single or partial exercise thereof preclude any other or further exercise 
thereof or the exercise of any other right, power or remedy.  
   
Except to the extent otherwise provided by the Loan Documents or prohibited by law, each Borrower and each other person liable under this 
Note waives presentment, protest, notice of dishonor, demand for payment, notice of intention to accelerate maturity, notice of acceleration of 
maturity, notice of sale and all other notices of any kind. Further, each agrees that Bank may (i) extend, modify or renew this Note or make a 
novation of the loan evidenced by this Note, and/or (ii) grant releases, compromises or indulgences with respect to any collateral securing this 
Note, or with respect to any Borrower or other person liable under this Note or any other Loan Documents, all without notice to or consent of 
each Borrower and other such person, and without affecting the liability of each Borrower and other such person; provided, Bank may not 
extend, modify or renew this Note or make a novation of the loan evidenced by this Note without the consent of the Borrower, or if there is 
more than one Borrower, without the consent of at least one Borrower; and further provided, if there is more than one Borrower, Bank may not 
enter into a modification of this Note which increases the burdens of a Borrower without the consent of that Borrower.  
   
MISCELLANEOUS PROVISIONS. Assignment. This Note and the other Loan Documents shall inure to the benefit of and be binding upon 
the parties and their respective heirs, legal representatives, successors and assigns. Bank’s interests in and rights under this Note and the other 
Loan Documents are freely assignable, in whole or in part, by Bank. In addition, nothing in this Note or any of the other Loan Documents shall 
prohibit Bank from pledging or assigning this Note or any of the other Loan Documents or any interest therein to any Federal Reserve Bank. 
Borrower shall not assign its rights and interest hereunder without the prior written consent of Bank, and any attempt by Borrower to assign 
without Bank’s prior written consent is null and void. Any assignment shall not release Borrower from the Obligations. Applicable Law; 
Conflict Between Documents . This Note and, unless otherwise provided in any other Loan Document, the other Loan Documents shall be 
governed by and. construed under the laws of the state named in Bank’s address on the first page hereof without regard to that state’s conflict 
of laws principles. If the terms of this Note should conflict with the terms of any loan agreement or any commitment letter that survives 
closing, the terms of this Note shall control. Borrower’s  
   

5  



Accounts. Except as prohibited by law, Borrower grants Bank a security interest in all of Borrower’s accounts with Bank and any of its 
affiliates. Swap Agreements. All swap. agreements (as defined in 11 U.S.C. § 101, as in effect from time to time), if any, between Borrower 
and Bank or its affiliates are independent agreements governed by the written provisions of said swap agreements, which will remain in full 
force and effect, unaffected by any repayment, prepayment, acceleration, reduction, increase or change in the terms of this Note, except as 
otherwise expressly provided in said written swap agreements, and any payoff statement from Bank relating to this Note shall not apply to said 
swap agreements unless expressly referred to in such payoff statement. Jurisdiction. Borrower irrevocably agrees to nonexclusive personal 
jurisdiction in the state named in Bank’s address on the first page hereof. Severability . If any provision of this Note or of the other Loan 
Documents shall be prohibited or invalid under applicable law, such provision shall be ineffective but only to the extent of such prohibition or 
invalidity, without invalidating the remainder of such provision or the remaining provisions of this Note or other such document. Notices. Any 
notices to Borrower shall be sufficiently given, if in writing and mailed or delivered to the Borrower’s address shown above or such other 
address as provided hereunder, and to Bank, if in writing and mailed or delivered to Wachovia Bank, National Association, Mail Code 
VA7391, P. O. Box 13327, Roanoke, VA 24040 or Wachovia Bank, National Association, Mail Code VA7391, 10 South Jefferson Street, 
Roanoke, VA 24011 or such other address as Bank may specify in writing from time to time. Notices to Bank must include the mail code. In 
the event that Borrower changes Borrower’s address at any time prior to the date the Obligations are paid in full, Borrower agrees to promptly 
give written notice of said change of address by registered or certified mail, return receipt requested, all charges prepaid. Plural; Captions. All 
references in the Loan Documents to Borrower, guarantor, person, document or other nouns of reference mean both the singular and plural 
form, as the case may be, and the term “person” shall mean any individual, person or entity. The captions contained in the Loan Documents are 
inserted for convenience only and shall not affect the meaning or interpretation of the Loan Documents. Advances . Bank may, in its sole 
discretion, make other advances which shall be deemed to be advances under this Note, even though the stated principal amount of this Note 
may be exceeded as a result thereof. Posting of Payments. All payments received during normal banking hours after 2:00 p.m. local time at the 
office of Bank first shown above shall be deemed received at the opening of the next banking day. Joint and Several Obligations. If there is 
more than one Borrower, each is jointly and severally obligated. Fees and Taxes. Borrower shall promptly pay all documentary, intangible 
recordation aid/or similar taxes on this transaction whether assessed at closing or arising from time to time. LIMITATION ON LIABILITY; 
WAIVER OF PUNITIVE DAMAGES. EACH OF THE PARTIES HERETO, INCLUDING BANK BY ACCEPTANCE HEREOF, 
AGREES THAT IN ANY JUDICIAL, MEDIATION OR ARBITRATION PROCEEDING OR ANY CLAIM OR CONTROVERSY 
BETWEEN OR AMONG THEM THAT MAY ARISE OUT OF OR BE IN ANY WAY CONNECTED WITH THIS AGREEMENT, THE 
LOAN DOCUMENTS OR ANY OTHER AGREEMENT OR DOCUMENT BETWEEN OR AMONG THEM OR THE OBLIGATIONS 
EVIDENCED HEREBY OR RELATED HERETO, IN NO EVENT SHALL ANY PARTY HAVE A REMEDY OF, OR BE LIABLE TO 
THE OTHER FOR, (1) INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES OR (2) PUNITIVE OR EXEMPLARY DAMAGES. 
EACH OF THE PARTIES HEREBY EXPRESSLY WAIVES ANY RIGHT OR CLAIM TO PUNITIVE OR EXEMPLARY DAMAGES 
THEY MAY HAVE OR WHICH MAY ARISE IN THE FUTURE IN CONNECTION WITH ANY SUCH PROCEEDING, CLAIM OR 
CONTROVERSY, WHETHER THE SAME IS RESOLVED BY ARBITRATION, MEDIATION, JUDICIALLY OR OTHERWISE. Patriot 
Act Notice. To help fight the finding of terrorism and money laundering activities, Federal law requires all financial institutions to obtain, 
verify, and record information that identifies each person who opens an account. For purposes of this section, account shall be understood to 
include loan accounts.  
   
WAIVER OF JURY TRIAL. TO THE EXTENT PERMITTED BY APPLICABLE LAW, EACH OF BORROWER BY EXECUTION 
HEREOF AND BANK BY ACCEPTANCE HEREOF, KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT 
EACH MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED ON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH THIS NOTE, THE LOAN DOCUMENTS OR ANY  
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AGREEMENT CONTEMPLATED TO BE EXECUTED IN CONNECTION WITH THIS NOTE, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY WITH RESPECT 
HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT TO BANK TO ACCEPT THIS NOTE. EACH OF THE PARTIES 
AGREES THAT THE TERMS HEREOF SHALL SUPERSEDE AND REPLACE ANY PRIOR AGREEMENT RELATED TO 
ARBITRATION OF DISPUTES BETWEEN THE PARTIES CONTAINED IN ANY LOAN DOCUMENT OR ANY OTHER DOCUMENT 
OR AGREEMENT HERETOFORE EXECUTED IN CONNECTION WITH, RELATED TO OR BEING REPLACED, SUPPLEMENTED, 
EXTENDED OR MODIFIED BY, THIS NOTE.  
   
IN WITNESS WHEREOF , Borrower, on the day and year first above written, has caused executed under seal.  
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Bio-Imaging Technologies, Inc.  

/s/ Mark L. Weinstein  
  

(SEAL) 

Mark L. Weinstein, President & CEO 

Bio-Imaging Technologies, Inc.  

/s/ Ted I. Kaminer  
  

(SEAL) 

Ted I. Kaminer, Sr. V.P. & CFO     

RENEWAL, AMENDMENT AND RESTATEMENT  
   

OF  
   

EMPLOYMENT AGREEMENT  
   

THIS RENEWAL, AMENDMENT AND RESTATEMENT OF EMPLOYMENT AGREEMENT (the “Agreement”), made as of this 28 
day of March, 2005, is entered into by Bio-Imaging Technologies, Inc., a Delaware corporation with its principal place of business at 826 
Newtown-Yardley Road, Newtown, Pennsylvania 18940 (the “Company”), and Mark L. Weinstein (the “Employee”).  
   

The Company desires to employ the Employee, and the Employee desires to be employed by the Company. In consideration of the 
mutual covenants and promises contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged by the parties to this Agreement, the parties agree as follows:  
   

1. Term of Employment . The Company hereby agrees to employ the Employee, and the Employee hereby accepts employment with the 
Company, upon the terms set forth in this Agreement, for the period commencing on February 1, 2005 (the “Commencement Date”) and 
ending on February 28, 2007 (such period, as it may be extended, the “Employment Period”), unless sooner terminated in accordance with the 
provisions of Section 4. Prior to or on February 28, 2006, the Board of Directors (the “Board”), in its sole discretion, may extend the 
Employment Period until February 28, 2008.  
   

2. Title; Capacity . The Employee shall serve as President and Chief Executive Officer or in such other reasonably comparable position as 
the Company or its Board may determine from time to time. The Employee shall be based at the Company’s headquarters in Newtown, 
Pennsylvania, or such place or places in the continental United States as the Board shall determine. The Employee shall be subject to the 
supervision of, and shall have such authority as is delegated to the Employee by, the Board or such officer of the Company as may be 
designated by the Board.  
   

The Employee hereby accepts such employment and agrees to undertake the duties and responsibilities inherent in such position and such 
other duties and responsibilities as the Board or its designee shall from time to time reasonably assign to the Employee. The Employee agrees 
to devote his entire business time, attention and energies to the business and interests of the Company during the Employment Period. The 
Employee agrees to abide by the rules, regulations, instructions, personnel practices and policies of the Company and any changes therein 
which may be adopted from time to time by the Company. The Employee further agrees to abide by the applicable rules, practices, policies, 
restrictions and principles outlined by the Board in its’ Corporate Policy Governance Manual and amendments adopted thereto.  
   

3. Compensation and Benefits .  
   

3.1 Salary . The Company shall pay the Employee, in periodic installments in accordance with the Company’s customary payroll 
practices, an annual base salary of $290,000 for the one-year period commencing on the Commencement Date. Such salary may be subject to 
cost of living or other increases thereafter as determined by the Board.  



3.2 Fringe Benefits . The Employee shall be entitled to participate in all bonus and benefit programs that the Company establishes 
and makes available to its employees, if any, to the extent that Employee’s position, tenure, salary, age, health and other qualifications make 
him eligible to participate, including, but not limited to, a car allowance not to exceed $500 per month. The Employee shall be entitled to four 
(4) weeks paid vacation per year, to be taken at such times as may be approved by the Board or its designee.  
   

3.3 Reimbursement of Expenses . The Company shall reimburse the Employee for all reasonable travel, entertainment and other 
expenses incurred or paid by the Employee in connection with, or related to, the performance of his duties, responsibilities or services under 
this Agreement, in accordance with policies and procedures, and subject to limitations, adopted by the Company or the Board from time to 
time.  
   

3.4 Bonuses; Incentive Compensation .  
   

(a) The Employee shall be eligible to receive, at the sole discretion of the Board, an annual bonus (the “MIP Bonus”) up to a 
maximum amount equal to 50% of the Employee’s annual base salary upon the achievement of certain milestones as set forth in an annual 
Management Incentive Plan, to be mutually agreed upon and attached hereto upon Board approval (the “Management Incentive Plan”). The 
specific annual milestones will be set each year by the Board following consultation with the Employee. Notwithstanding the foregoing, the 
Employee shall not be eligible to receive the MIP Bonus if the Company has not achieved pre-tax earnings for that applicable fiscal year.  
   

(b) In addition to Section 3.4(a) above, for each of the 2005 and 2006 fiscal years of the Company, the Employee may be entitled to 
receive an equity bonus in the form of up to 25,000 shares of the Company’s common stock per year (the “Stock Award”). The Board, in its 
sole discretion, may adjust the Stock Award downward by up to 20% based upon the results of the Management Incentive Plan. The Employee 
shall earn the Stock Award provided only if: (i) the Employee remains in the Company’s employ through the close of that fiscal year; and (ii) 
the financial and non-financial milestones and targets set forth in the Management Incentive Plan in effect for that fiscal year are attained 
(unless such provision is otherwise waived by the Board in its sole discretion). The shares earned for any such fiscal year shall be issued to the 
Employee within three (3) business days following the Company’s release of the financial results for that year (but in all events within two and 
one-half months following the close of that year), subject to the Company’s collection of the applicable withholding taxes. Such tax 
withholding shall be effected by the Company’s withholding, from the shares otherwise issuable to the Employee at that time, that number of 
shares with a then current fair market value equal to the Company’s minimum statutory withholding rates for federal and state tax purposes, 
including payroll taxes, that are applicable to supplemental taxable income, and accordingly only the number of shares of the Company’s 
common stock, net of such withholding, shall be issued to the Employee. In no event shall the Employee accrue any right or entitlement to the 
share bonus for either the 2005 or 2006 fiscal year unless and until both the foregoing service and performance requirements for that year are in 
fact attained.  
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(c) The number of shares of the Company’s common stock to which the Employee may become entitled pursuant to Paragraph 3(b) 
shall be appropriately adjusted in the event of any stock split, stock dividend, combination or exchange of shares, recapitalization or other 
similar transaction affecting the outstanding shares of the Company’s common stock without the Company’s receipt of consideration.  
   

3.5 Rabbi Trust . During the first year of the Employment Period, the Employee may elect to defer up to 100% of any amounts 
received pursuant to the Management Incentive Plan into a non-qualified deferral plan, commonly known as a “Rabbi Trust”, created for the 
benefit of the Employee.  
   

3.6 Withholding . All salary, bonus and other compensation payable to the Employee shall be subject to applicable withholding 
taxes.  
   

4. Termination of Employment Period . The employment of the Employee by the Company pursuant to this Agreement shall terminate 
upon the occurrence of any of the following:  
   

4.1 Expiration of the Employment Period;  
   

4.2 At the election of the Company, for Cause (as defined below), immediately upon written notice by the Company to the 
Employee, which notice shall identify the Cause upon which the termination is based. For the purposes of this Section 4.2, “Cause” shall mean 
(a) a good faith finding by the Company that (i) the Employee has repeatedly failed to perform his assigned duties for the Company, or (ii) the 
Employee has engaged in dishonesty, gross negligence or misconduct, or (b) the conviction of the Employee of, or the entry of a pleading of 
guilty or nolo contendere by the Employee to, any crime involving moral turpitude or any felony;  
   

4.3 At the election of the Employee, for Good Reason (as defined below), immediately upon written notice by the Employee to the 
Company, which notice shall identify the Good Reason upon which the termination is based. For the purposes of this Section 4.3, “Good 
Reason” for termination shall mean (i) a material adverse change in the Employee’s authority, duties or compensation without the prior written 
consent of the Employee (provided that neither the hiring of a chief operating officer nor the hiring of a chief financial officer by the Company 
and the relinquishment of such title and associated duties by the Employee shall constitute Good Reason hereunder), (ii) a material breach by 
the Company of the terms of this Agreement, which breach is not remedied by the Company within 10 days following written notice from the 
Employee to the Company notifying it of such breach or (iii) the relocation of the Employee’s place of work more than 50 miles from the 
Company’s current executive offices.  
   

4.4 Upon the death or disability of the Employee. As used in this Agreement, the term “disability” shall mean the inability of the 
Employee, due to a physical or mental disability, for a period of 90 days, whether or not consecutive, during any 360-day period, to perform the 
services contemplated under this Agreement, with or without reasonable accommodation as that term is defined under state or federal law. A 
determination of disability shall be made by a physician satisfactory to both the Employee and the Company; provided , that ,  
   

3  



if the Employee and the Company do not agree on a physician, the Employee and the Company shall each select a physician and these two 
together shall select a third physician, whose determination as to disability shall be binding on all parties;  
   

4.5 At the election of either party, upon not less than 180 days’ prior written notice of termination.  
   

5. Effect of Termination .  
   

5.1 At-Will Employment . If the Employment Period expires pursuant to Section 1 hereof, then, unless the Company notifies the 
Employee to the contrary, the Employee shall continue his employment on an at-will basis following the expiration of the Employment Period. 
Such at-will employment relationship may be terminated by either party at any time and shall not be governed by the terms of this Agreement.  
   

5.2 Payments Upon Termination .  
   

(a) In the event the Employee’s employment is terminated pursuant to Section 4.1, Section 4.2, Section 4.4 or by the Employee 
pursuant to Section 4.5, the Company shall pay to the Employee the compensation and benefits otherwise payable to him under Section 3 
through the last day of his actual employment by the Company.  
   

(b) In the event the Employee’s employment is terminated by the Employee pursuant to Section 4.3 or by the Company pursuant to 
Section 4.5, the Company shall continue to pay to the Employee his salary as in effect on the date of termination and the amount of the annual 
bonus paid to him for the fiscal year immediately preceding the date of termination (payable in annualized monthly installments) and continue 
to provide to the Employee the other benefits owed to him under Section 3.2 (to the extent such benefits can be provided to non-employees, or 
to the extent such benefits cannot be provided to non-employees, then the cash equivalent thereof) until the date 60 days after the date of 
termination. The payment to the Employee of the amounts payable under this Section 5.2(b) shall constitute the sole remedy of the Employee 
in the event of a termination of the Employee’s employment in the circumstances set forth in this Section 5.2(b). The Employee shall not be 
entitled to any payments under this Section 5.2(b) unless and until the Employee executes a general release and waiver in a form satisfactory to 
the Board.  
   

5.3 Survival . The provisions of Sections 5.2(b) and 6 shall survive the termination of this Agreement.  
   

6. Non-Competition and Non-Solicitation . The Employee shall execute, if not previously executed and still in effect, simultaneously with 
the execution of this Agreement, or otherwise upon the request of the Company, the Company’s customary form of Invention Assignment and 
Confidential Information Agreement and form of Non-Competition and Non-Solicitation Agreement, substantially in the form attached hereto 
as Exhibit A and Exhibit B , respectively.  
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7. Other Agreements .  
   

7.1 Prior Agreements . The Employee represents that his performance of all the terms of this Agreement and the performance of his 
duties as an employee of the Company do not and will not breach any agreement with any prior employer or other party to which the Employee 
is a party (including without limitation any nondisclosure or non-competition agreement). Any agreement to which the Employee is a party 
relating to nondisclosure, non-competition or non-solicitation of employees or customers is listed on Schedule B attached hereto.  
   

7.2 Executive Retention Agreement . Upon execution of this Agreement, the Company and the Employee shall enter into the 
Executive Retention Agreement attached hereto as Exhibit C .  
   

8. Miscellaneous .  
   

8.1 Notices . Any notices delivered under this Agreement shall be deemed duly delivered four business days after it is sent by 
registered or certified mail, return receipt requested, postage prepaid, or one business day after it is sent for next-business day delivery via a 
reputable nationwide overnight courier service, in each case to the address of the recipient set forth in the introductory paragraph hereto. Either 
party may change the address to which notices are to be delivered by giving notice of such change to the other party in the manner set forth in 
this Section 8.1.  
   

8.2 Pronouns . Whenever the context may require, any pronouns used in this Agreement shall include the corresponding masculine, 
feminine or neuter forms, and the singular forms of nouns and pronouns shall include the plural, and vice versa.  
   

8.3 Entire Agreement . This Agreement constitutes the entire agreement between the parties and supersedes all prior agreements and 
understandings, whether written or oral, relating to the subject matter of this Agreement.  
   

8.4 Amendment . This Agreement may be amended or modified only by a written instrument executed by both the Company and 
the Employee.  
   

8.5 Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of 
Pennsylvania (without reference to the conflicts of laws provisions thereof). Any action, suit or other legal proceeding arising under or relating 
to any provision of this Agreement shall be commenced only in a court of the Commonwealth of Pennsylvania (or, if appropriate, a federal 
court located within Pennsylvania), and the Company and the Employee each consents to the jurisdiction of such a court. The Company and the 
Employee each hereby irrevocably waive any right to a trial by jury in any action, suit or other legal proceeding arising under or relating to any 
provision of this Agreement.  
   

8.6 Successors and Assigns . This Agreement shall be binding upon and inure to the benefit of both parties and their respective 
successors and assigns, including any corporation with which, or into which, the Company may be merged or which may succeed to  
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the Company’s assets or business; provided , however , that the obligations of the Employee are personal and shall not be assigned by him. 
Notwithstanding the foregoing, if the Company is merged with or into a third party which is engaged in multiple lines of business, or if a third 
party engaged in multiple lines of business succeeds to the Company’s assets or business, then for purposes of this Agreement, the term 
“Company” shall mean and refer to the business of the Company as it existed immediately prior to such event and as it subsequently develops 
and not to the third party’s other businesses.  
   

8.7 Waivers . No delay or omission by the Company in exercising any right under this Agreement shall operate as a waiver of that 
or any other right. A waiver or consent given by the Company on any one occasion shall be effective only in that instance and shall not be 
construed as a bar or waiver of any right on any other occasion.  
   

8.8 Captions . The captions of the sections of this Agreement are for convenience of reference only and in no way define, limit or 
affect the scope or substance of any section of this Agreement.  
   

8.9 Severability . In case any provision of this Agreement shall be invalid, illegal or otherwise unenforceable, the validity, legality 
and enforceability of the remaining provisions shall in no way be affected or impaired thereby.  
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THE EMPLOYEE ACKNOWLEDGES THAT HE HAS CAREFULLY READ THIS AGREEMENT, HAS HAD A FULL 
OPPORTUNITY TO REVIEW THIS AGREEMENT AND CONSULT WITH COUNSEL AND UNDERSTANDS AND AGREES TO ALL 
OF THE PROVISIONS IN THIS AGREEMENT.  
   

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year set forth above.  
   

   
[Signature Page to Renewal, Amendment and Restatement of Employment Agreement]  

Exhibit 10.12 
   

BIO-IMAGING TECHNOLOGIES, INC. 

By: 
  

/s/ DAVID NOWICKI  

Name:   DAVID NOWICKI 
Title: 

  

CHAIRMAN OF THE BOARD OF 
DIRECTORS 

EMPLOYEE 

/s/ MARK L. WEINSTEIN  

Mark L. Weinstein 

LOAN AGREEMENT  
   
Wachovia Bank, National Association  
123 South Broad Street  
Philadelphia, Pennsylvania 19109  
(Hereinafter referred to as the “Bank”)  
   
Bio-Imaging Technologies, Inc.  
826 Newtown-Yardley Road  
Newtown, Pennsylvania 18940  
(Individually and collectively “Borrower”)  
   
This Loan Agreement (“Agreement”) is entered into May 15, 2004, by and between Bank and Borrower.  
   
This Agreement amends and restates in its entirety that certain Loan Agreement dated May 9, 2003 and applies to the loan or loans 
(individually and collectively, the “Loan”) evidenced by one or more promissory notes dated May 15, 2004 or other notes subject hereto, as 
modified from time to time (whether one or more, the “Note”), the standby letters of credit issued hereunder (each, a “Letter of Credit” and 
collectively, the “Letters of Credit”) and all Loan Documents. The terms “Loan Documents” and “Obligations,” as used in this Agreement, are 
defined in the Note.  
   
Relying upon the covenants, agreements, representations end warranties contained in this Agreement, Bank is willing to extend credit to 
Borrower upon the terms and subject to the conditions set forth herein, and Bank and Borrower agree as follows:  
   
LETTERS OF CREDIT. Upon the request of Borrower, Bank shall issue standby Letters of Credit, provided, the aggregate amount available to 
be drawn under all standby Letters of Credit plus the aggregate amount of unreimbursed drawings under all standby Letters of Credit at anyone 
time does not exceed $1,000,000.00, and further provided, no standby Letter of Credit shall expire more than 365 days after the date it is 
issued. Notwithstanding anything to the contrary contained herein, the aggregate outstanding principal balance of Advances (as defined in the 
line of credit Promissory Note in the amount of $5,000,000.00, dated May 15, 2004 plus the aggregate amount available to be drawn under all 
Letters of Credit plus the aggregate amount of unreimbursed drawings under all Letters of Credit at anyone time shall not exceed 
$5,000,000.00. The Letters of Credit are to be used by Borrower solely to finance working capital. Bank’s obligation to issue Letters of Credit 
shall terminate if Borrower is in default (however denominated) under the Note or the other Loan Documents, or in any case, if not sooner 
terminated, on June 30,2005.  
   
LETTER OF CREDIT FEES. Borrower shall pay to Bank, at such times as Bank shall require, Bank’s standard fees in connection with 
Letters of Credit, as in effect from time to time, and with respect to standby Letters of Credit, an additional fee equal to 1.50% per annum on 
the face amount of each standby Letter of Credit, payable annually, in advance, for so long as such Letter of Credit is outstanding.  
   
REPRESENTATIONS. Borrower represents that from the date of this Agreement and until final payment in full of the Obligations: Accurate 
Information. All information now and hereafter furnished to Bank is and will be true, correct and complete. Any such information relating to 
Borrower’s financial condition will accurately reflect Borrower’s financial condition as of the date(s) thereof, (including all contingent 
liabilities of every type), and Borrower further represents that its financial condition has not changed materially or adversely since the date(s) of 
such  
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documents. Authorization; Non-Contravention. The execution, delivery and performance by Borrower and any guarantor, as applicable, of 
this Agreement and other Loan Documents to which it is a party are within its power, have been duly authorized as may be required and, if 
necessary, by making appropriate filings with any governmental agency or unit and are the legal, binding, valid and enforceable obligations of 
Borrower and any guarantors; and do not (i) contravene, or constitute (with or without the giving of notice or lapse of time or both) a violation 
of any provision of applicable law, a violation of the organizational documents of Borrower or any guarantor, or a default under any agreement, 
judgment, injunction, order, decree or other instrument binding upon or affecting Borrower or any guarantor, (ii) result in the creation or 
imposition of any lien (other than the lien(s) created by the Loan Documents) on any of Borrower’s or any guarantor’s assets, or (iii) give cause 
for the acceleration of any obligations of Borrower or any guarantor to any other creditor. Asset Ownership. Borrower has good and 
marketable title to all of the properties and assets reflected on the balance sheets and financial statements supplied Bank by Borrower, and all 
such properties and assets are free and clear of mortgages, security deeds, pledges, liens, charges, and all other encumbrances, except as 
otherwise disclosed to Bank by Borrower in writing and approved by Bank (“Permitted Liens”). To Borrower’s knowledge, no default has 
occurred under any Permitted Liens and no claims or interests adverse to Borrower’s present rights in its properties and assets have arisen. 
Discharge of Liens and Taxes. Borrower has duly filed, paid and/or discharged all taxes or other claims that may become a lien on any of its 
property or assets, except to the extent that such items are being appropriately contested in good faith and an adequate reserve for the payment 
thereof is being maintained. Sufficiency of Capital. Borrower is not, and after consummation of this Agreement and after giving effect to all 
indebtedness incurred and liens created by Borrower in connection with the Note and any other Loan Documents, will not be, insolvent within 
the meaning of 11 U.S.C. § 101, as in effect from time to time. Compliance with Laws. Borrower is in compliance in all respects with all 
federal, state and local laws, rules and regulations applicable to its properties, operations, business, and finances, including, without limitation, 
any federal or state laws relating to liquor (including 18 U.S.C. § 3617, et seq.) or narcotics (including 21 U.S.C. § 801, et seq.) and/or any 
commercial crimes; all applicable federal, state and local laws and regulations intended to protect the environment; and the Employee 
Retirement Income Security Act of 1974, as amended (“ERISA”), if applicable. Organization and Authority. Each corporation, partnership 
or limited liability company Borrower and/or guarantor, as applicable, is duly created, validly existing and in good standing under the laws of 
the state of its organization, and has all powers, governmental licenses, authorizations, consents and approvals required to operate its business 
as now conducted. Each corporation, partnership or limited liability company Borrower and/or guarantor, as applicable, is duly qualified, 
licensed and in good standing in each jurisdiction where qualification or licensing is required by the nature of its business or the character and 
location of its property, business or customers, and in which the failure to so qualify or be licensed, as the case may be, in the aggregate, could 
have a material adverse effect on the business, financial position, results of operations, properties or prospects of Borrower or any such 
guarantor. No Litigation. There are no pending or threatened suits, claims or demands against Borrower or any guarantor that have not been 
disclosed to Bank by Borrower in writing, and approved by Bank.  
   
AFFIRMATIVE COVENANTS. Borrower agrees that from the date hereof and until final payment in full of the Obligations, unless Bank 
shall otherwise consent in writing, Borrower will: Access to Books and Records. Allow Bank, or its agents, during normal business hours, 
access to the books, records and such other documents of Borrower as Bank shall reasonably require, and allow Bank, at Borrower’s expense, 
to inspect, audit and examine the same and to make extracts therefrom and to make copies thereof. Business Continuity. Conduct its business 
in substantially the same manner and locations as such business is now and has previously been conducted. Certificate of Full Compliance 
From Accountant. Deliver to Bank, with the financial statements required herein, a certification by Borrower’s independent certified public 
accountant that Borrower is in full compliance with the Loan Documents. Compliance with Other Agreements. Comply with all terms and 
conditions contained in this Agreement, and any other Loan Documents, and swap agreements, if applicable, as defined in the 11 U.S.C. § 101, 
as in  
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effect from time to time. Estoppel Certificate. Furnish, within 15 days after request by Bank, a written statement duly acknowledged of the 
amount due under the Loan and identifying each outstanding Letter d Credit, if any, and whether offsets or defenses exist against the 
Obligations. Insurance. Maintain adequate insurance coverage with respect to its properties and business against loss or damage of the kinds 
and in the amounts customarily insured against by companies of established reputation engaged in the same or similar businesses including, 
without limitation, commercial general liability insurance, workers compensation insurance, and business interruption insurance; all acquired in 
such amounts and from such companies as Bank may reasonably require. Maintain Properties. Maintain, preserve and keep its property in 
good repair, working order and condition, making all replacements, additions and improvements thereto necessary for the proper conduct of its 
business, unless prohibited by the Loan Documents. Notice of Default and Other Notices. (a) Notice of Default. Furnish to Bank immediately 
upon becoming aware of the existence of any condition or event which constitutes a Default (as defined in the Loan Documents) or any event 
which, upon the giving of notice or lapse of time or both, may become a Default, written notice specifying the nature and period of existence 
thereof and the action which Borrower is taking or proposes to take with respect thereto. (b) Other Notices. Promptly notify Bank in writing of 
(i) any material adverse change in its financial condition or its business; (ii) any default under any material agreement, contract or other 
instrument to which it is a party or by which any of its properties are bound, or any acceleration of the maturity of any indebtedness owing by 
Borrower; (iii) any material adverse claim against or affecting Borrower or any part of its properties; (iv) the commencement of, and any 
material determination in, any litigation with any third party or any proceeding before any governmental agency or unit affecting Borrower; 
and (v) at least 30 days prior thereto, any change in Borrower’s name or address as shown above, and/or any change in Borrower’s structure. 
Other Financial Information. Deliver promptly such other information regarding the operation, business affairs, and financial condition of 
Borrower which Bank may reasonably request. Payment of Debts. Pay and discharge when due, and before subject to penalty or further 
charge, and otherwise satisfy before maturity or delinquency, all obligations, debts, taxes, and liabilities of whatever nature or amount, except 
those which Borrower in good faith disputes. Reports and Proxies. Deliver to Bank, promptly, a copy of all financial statements, reports, 
notices, and proxy statements, sent by Borrower to stockholders, and all regular or periodic reports required to be filed by Borrower with any 
governmental agency or authority.  
   
NEGATIVE COVENANTS. Borrower agrees that from the date hereof and until final payment in full of the Obligations, unless Bank shall 
otherwise consent in writing, Borrower will not: Change in Fiscal Year. Change its fiscal year. Change of Control. Make or suffer a change 
of ownership that effectively changes control of Borrower from current ownership. Encumbrances. Create, assume, or permit to exist any 
mortgage, security deed, deed of trust, pledge, lien, charge or other encumbrance on any of its assets, whether now owned or hereafter 
acquired, other than: (i) security interests required by the Loan Documents; (ii) liens for taxes contested in good faith; (iii) purchase money 
security interests for equipment leases; or (iv) Permitted Liens. Guarantees. Guarantee or otherwise become responsible for obligations of any 
other person or persons, other than the endorsement of checks and drafts for collection in the ordinary course of business. Acquisitions and 
Investments. Purchase or otherwise acquire any other person or entity (whether by way of merger or assets or stock purchase), which in the 
aggregate exceeds $2,000,000.00. Default on Other Contracts or Obligations. Default on any material contract with or obligation when due 
to a third party or default in the performance of any obligation to a third party incurred for money borrowed. Government Intervention. 
Permit the assertion or making of any seizure, vesting or intervention by or under authority of any governmental entity, as a result of which the 
management of Borrower or any guarantor is displaced of its authority in the conduct of its respective business or such business is curtailed or 
materially impaired. Judgment Entered. Permit the entry of any monetary judgment or the assessment against, the filing of any tax lien 
against, or the issuance of any writ of garnishment or attachment against any property of or debts due Borrower in an amount in excess of 
$100,000.00 which is not discharged or execution is not stayed within 30 days of entry. Retire or Repurchase Capital Stock. Retire or 
otherwise acquire any of its capital stock.  
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ANNUAL FINANCIAL STATEMENTS. Borrower shall deliver to Bank, within 90 days after the close of each fiscal year, audited financial 
statements reflecting its operations during such fiscal year, including, without limitation, a balance sheet, profit and loss statement and 
statement of cash flows, with supporting schedules and in reasonable detail, prepared in conformity with generally accepted accounting 
principles, applied on a basis consistent with that of the preceding year. If audited statements are required, all such statements shall be 
examined by an independent certified public accountant acceptable to Bank. The opinion of such independent certified public accountant shall 
not be acceptable to Bank if qualified due to any limitations in scope imposed by Borrower or any other person or entity. Any other 
qualification of the opinion by the accountant shall render the acceptability of the financial statements subject to Bank’s approval.  
   
PERIODIC FINANCIAL STATEMENTS. Borrower shall deliver to Bank, within 45 days after the end of each fiscal quarter, unaudited 
management-prepared quarterly financial statements including, without limitation, a balance sheet, profit and loss statement and statement of 
cash flows, with supporting schedules; all in reasonable detail and prepared in conformity with generally accepted accounting principles, 
applied on a basis consistent with that of the preceding year. Such statements shall be certified as to their correctness by a principal financial 
officer of Borrower and in each case, if audited statements are required, subject to audit and year-end adjustments.  
   
FINANCIAL COVENANTS. Borrower agrees to the following provisions from the date hereof until final payment in full of the Obligations, 
unless Bank shall otherwise consent in writing, using the financial information for Borrower, its subsidiaries, affiliates and its holding or parent 
company, as applicable: Current Ratio . Borrower shall, at all times, maintain a Current Ratio of not less than 2.00 to 1.00. “Current Ratio” 
shall mean the ratio of Current Assets to Current Liabilities. “Current Assets” shall mean all assets which are so classified in accordance with 
generally accepted accounting principles. “Current Liabilities” shall mean all liabilities which are so classified in accordance with generally 
accepted accounting principles. Deposit Relationship. Borrower shall maintain its primary depository account with Bank. Effective Tangible 
Net Worth. Borrower shall, at all times, maintain an Effective Tangible Net Worth of not less than $16,000,000.00. “Effective Tangible Net 
Worth” shall mean total assets minus Senior Liabilities. For purposes of this computation, the aggregate amount of any intangible assets of 
Borrower including without limitation, goodwill, franchises, licenses, patents, trademarks, trade names, copyrights, service marks, and brand 
names, shall be subtracted from total assets. “Senior Liabilities” shall mean the sum of Total Liabilities, including capitalized leases and all 
reserves for deferred taxes and other deferred sums appearing on the liabilities side of a balance sheet, and all obligations as lessee under off-
balance sheet synthetic leases, all in accordance with generally accepted accounting principles applied on a consistent basis, excluding debt 
fully subordinated to Bank on terms and conditions acceptable to Bank. Limitation on Debt. Borrower shall not, directly or indirectly, create, 
incur, assume or become liable for any additional indebtedness, including capitalized leases, whether contingent or direct, if, giving effect to 
such additional debt on a pro forma basis causes the aggregate amount of Borrower’s debt, excluding obligations to Bank, to exceed 
$3,000,000.00.  
   
CONDITIONS PRECEDENT. The obligations of Bank to make the loan and any advances and to issue any Letters of Credit pursuant to this 
Agreement are subject to the following conditions precedent: Letter of Credit Documents. Receipt by Bank of all documents required by 
Bank in connection with Letters of Credit, including without limitation, applications therefor, all in form satisfactory to Bank. Additional 
Documents. Receipt by Bank of such additional supporting documents as Bank or its counsel may reasonably request.  
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IN WITNESS WHEREOF , Borrower and Bank, on the day and year first written above, have caused this Agreement to be executed under 
seal.  
   

   
5  

Exhibit 10.16 
   

Bio-Imaging Technologies, Inc.     

/s/ Mark L. Weinstein  
  

(SEAL) 

Mark L. Weinstein, President & CEO     

/s/ Ted I. Kaminer  
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Ted I. Kaminer, Sr. V.P. & CFO     

Wachovia Bank, National Association     

/s/ William M. Hogan  
  

(SEAL) 

William M. Hogan, Vice President     
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ASSET PURCHASE AGREEMENT  
   

This Asset Purchase Agreement is entered into as of November 20, 2003 by and among Bio-Imaging Technologies, Inc., a Delaware 
corporation (the “Buyer”), and CapMed Corporation, a Delaware corporation (the “Seller”).  
   

This Agreement contemplates a transaction in which the Buyer will purchase from the Seller certain assets of the Seller’s business as 
defined under Article VII hereof.  
   

Capitalized terms used in this Agreement shall have the meanings ascribed to them in Article VII.  
   

In consideration of the representations, warranties and covenants herein contained, the Parties agree as follows.  
   

ARTICLE I  
   

THE ASSET PURCHASE  
   

1.1 Purchase and Sale of Assets .  
   

(a) Upon and subject to the terms and conditions of this Agreement, the Buyer shall purchase from the Seller, and the Seller shall 
sell, transfer, convey, assign and deliver to the Buyer, at the Closing, for the consideration specified below in this Article I, all right, title and 
interest in, to and under the Acquired Assets as set forth on Schedule 1.1(a) .  
   

(b) Notwithstanding the provisions of Section 1.1(a), the Acquired Assets shall not include the Excluded Assets as set forth on 
Schedule 1.1(b) .  
   

1.2 Assumption of Liabilities .  
   

(a) Upon and subject to the terms and conditions of this Agreement, the Buyer shall assume and become responsible for, from and 
after the Closing, the Assumed Liabilities.  
   

(b) Notwithstanding the terms of Section 1.2(a) or any other provision of this Agreement to the contrary, the Buyer shall not assume 
or become responsible for, and the Seller shall remain liable for, the Retained Liabilities.  
   

1.3 Purchase Price . The Purchase Price to be paid by the Buyer for the Acquired Assets at the Closing shall be $550,000, payable as 
follows:  
   

(a) Payment to Creditors . Up to $300,000 to be paid by the Buyer directly to the creditors of the Seller as of the Closing as set forth 
on Schedule 1.3(a)(ii) hereto. Schedule 1.3(a)(i) sets forth a list of all creditors of the Seller as of the Closing, and Schedule 1.3(a)(ii) sets forth 
those credits of the Seller that will deliver an unconditional and irrevocable release of the Seller and the Buyer from any and all claims that 
such creditor had or may have had prior to the Closing as further set forth in Section 4.1(b) below; and  
   

(b) Common Stock Issued to Seller . $250,000 in shares (the “Stock Consideration”) of the Buyer’s common stock, $0.00025 par 
value per share (the “Common Stock” ), calculated by dividing the Stock Consideration by the Exchange Price (as defined below).  



(c) In the event that less than $300,000 is required to satisfy the Seller’s obligations to its creditors, the difference between $300,000 
and the amount paid to such creditors (the “Cash Balance”) shall be paid to the Seller in shares of Common Stock. The exact number of shares 
shall be calculated by dividing the Cash Balance by the Exchange Price that would result on the Closing. The “Exchange Price” is defined as 
the average closing price of the Buyer’s Common Stock as reported on the American Stock Exchange (or such successor securities exchange or 
market on which the Common Stock is then traded) over the twenty (20) consecutive trading days ending two (2) business days prior to the 
Closing.  
   

1.4 Escrow . At the Closing, such number of shares of the Buyer’s Common Stock calculated by dividing $74,292.24 (the “Escrow”) by 
the Exchange Price shall be held in escrow for the purpose of securing any indemnification obligations of the Seller which may arise from the 
date of the Closing until twelve (12) months after the Closing, as set forth in the Escrow Agreement attached hereto as Exhibit A .  
   

1.5 The Closing .  
   

(a) The Closing shall take place at the offices of Hale and Dorr LLP, 650 College Road East, Princeton, New Jersey 08540 
commencing at 9:00 a.m. local time on the Closing Date. All transactions at the Closing shall be deemed to take place simultaneously, and no 
transaction shall be deemed to have been completed and no documents or certificates shall be deemed to have been delivered until all other 
transactions are completed and all other documents and certificates are delivered.  
   

(b) At the Closing:  
   

(i) the Seller shall deliver to the Buyer the various certificates, instruments and documents referred to in Section 4.1;  
   

(ii) the Buyer shall deliver to the Seller the various certificates, instruments and documents referred to in Section 4.2;  
   

(iii) the Seller shall execute and deliver to the Buyer a bill of sale in substantially the form attached hereto as Exhibit B , a 
trademark assignment and patent assignment in substantially the form attached hereto as Exhibit C , and such other instruments of conveyance 
(such as assigned certificates or documents of title, assigned negotiable instruments and stock transfer powers) as the Buyer may reasonably 
request in order to effect the sale, transfer, conveyance and assignment to the Buyer of valid ownership of the Acquired Assets;  
   

(iv) the Buyer shall execute and deliver to the Seller an instrument of assumption in substantially the form attached hereto as 
Exhibit D and such other instruments as the Seller may reasonably request in order to effect the assumption by the Buyer of the Assumed 
Liabilities;  
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(v) the Buyer shall pay to the Seller the Purchase Price set forth in Section 1.3, by tendering payment to the Seller’s creditors 
and delivering the shares of Common Stock to the Seller; and  
   

(vi) the Seller shall deliver to the Buyer, or otherwise put the Buyer in possession and control of, all of the Acquired Assets 
of a tangible nature.  
   

1.6 Allocation . The Buyer and the Seller agree to allocate the Purchase Price (and all other capitalizable costs) among the Acquired 
Assets and the non-solicitation and non-competition covenants set forth in Sections 5.2 and 5.3 for all purposes (including financial accounting 
and tax purposes) in accordance with the allocation schedule attached hereto as Schedule 1.6 which the parties have mutually agreed upon.  
   

1.7 Further Assurances . At any time and from time to time after the Closing subject to any other provisions of this Agreement to the 
contrary, at the request of the Buyer and without further consideration, the Seller shall execute and deliver such other instruments of sale, 
transfer, conveyance and assignment and take such actions as the Buyer may reasonably request to more effectively transfer, convey and assign 
to the Buyer, and to confirm the Buyer’s rights to, title in and ownership of, the Acquired Assets and to place the Buyer in actual possession 
and operating control thereof.  
   

ARTICLE II  
   

REPRESENTATIONS AND WARRANTIES OF THE SELLER  
   

The Seller represents and warrants to the Buyer that the statements contained in this Article II are true and correct, except as set forth in 
the Disclosure Schedule. The Disclosure Schedule shall be arranged in sections and subsections corresponding to the numbered and lettered 
sections and subsections contained in Article II of this Agreement. The disclosures in any section or subsection of the Disclosure Schedule 
shall qualify only the corresponding section or subsection in this Article II, or any other section hereof where it is reasonably clear, upon a 
reading of such disclosure without any independent knowledge on the part of the reader regarding the matter disclosed, that the disclosure is 
intended to apply to such other section. For purposes of this Article II, the phrase “to the knowledge of the Seller” or any phrase of similar 
import shall be deemed to refer to the actual knowledge of the Seller’s Chief Executive Officer, Wendy Angst, and David Sills.  
   

2.1 Organization, Qualification and Corporate Power . The Seller is a corporation duly organized, validly existing and in good standing 
under the laws of the State of Delaware. The Seller is duly qualified to conduct business and is in corporate and tax good standing under the 
laws of each jurisdiction listed in Section 2.1 of the Disclosure Schedule. The Seller has all requisite corporate power and authority to carry on 
the Business and to own and use the properties owned and used by it in the Business. The Seller has furnished to the Buyer complete  
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and accurate copies of its Certificate of Incorporation and by-laws. The Seller is not in violation of any provision of its Certificate of 
Incorporation or by-laws. The Seller does not have any Subsidiaries.  
   

2.2 Authorization of Transaction . The Seller has all requisite corporate power and authority to execute and deliver this Agreement 
and the Ancillary Agreements and to perform its obligations hereunder and thereunder. The execution and delivery by the Seller of this 
Agreement, the performance by the Seller of this Agreement and the Ancillary Agreements and the consummation by the Seller of the 
transactions contemplated hereby and thereby have been duly and validly authorized by all necessary corporate action on the part of the Seller. 
This Agreement has been duly and validly executed and delivered by the Seller and constitutes, and each of the Ancillary Agreements, upon its 
execution and delivery by the Seller, will constitute, a valid and binding obligation of the Seller, enforceable against the Seller in accordance 
with its terms, subject to applicable bankruptcy and equitable principles.  
   

2.3 Noncontravention . Neither the execution and delivery by the Seller of this Agreement or the Ancillary Agreements, nor the 
consummation by the Seller of the transactions contemplated hereby or thereby, will (a) conflict with or violate any provision of the Certificate 
of Incorporation or by-laws of the Seller, (b) require on the part of the Seller any notice to or filing with, or any permit, authorization, consent 
or approval of, any Governmental Entity, (c) conflict with, result in a breach of, constitute (with or without due notice or lapse of time or both) 
a default under, result in the acceleration of obligations under, create in any party the right to terminate, modify or cancel, or require any notice, 
consent or waiver under, any contract or instrument to which the Seller is a party or by which the Seller is bound or to which any of the 
Acquired Assets is subject which, in all such cases, relate primarily to the Business, except for (i) any conflict, breach, default, acceleration, 
termination, modification or cancellation which would not adversely affect the consummation of the transactions contemplated hereby or (ii) 
any notice, consent or waiver, the absence of which would not adversely affect the consummation of the transactions contemplated hereby, (d) 
result in the imposition of any Security Interest upon any assets of the Business or (e) to its knowledge, violate any order, writ, injunction, 
decree, statute, rule or regulation applicable to the Business.  
   

2.4 Financial Statements . The Seller has provided to the Buyer the Financial Statements of the Business. The Financial Statements 
have been prepared in accordance with GAAP applied on a consistent basis throughout the periods covered thereby, fairly present the 
consolidated financial condition, results of operations and cash flows of the Seller as of the respective dates thereof and for the periods referred 
to therein and are consistent with the books and records of the Seller; provided , however , that the Financial Statements are subject to normal 
recurring year-end adjustments (which will not be material) and do not include footnotes.  
   

2.5 Absence of Certain Changes . Since December 31, 2002, (a) there has occurred no event or development which, individually or 
in the aggregate, has had, or could reasonably be expected to have in the future, a Seller Material Adverse Effect, and (b) the Seller has 
conducted the Business in the Ordinary Course of Business and in material compliance with all applicable laws and regulations and, to the 
extent consistent therewith, used its Reasonable Best Efforts to  
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keep the physical assets of the Business in good working condition, keep available the services of the current officers and employees of the 
Business and preserve its relationships with the Business’s customers, suppliers and others having business dealings with it. Without limiting 
the generality of the foregoing, since December 31, 2002, the Seller has not, solely with respect to the Business:  
   

(a) entered into, adopted or amended any Employee Benefit Plan or any employment or severance agreement or other arrangement 
or (except for normal increases in the Ordinary Course of Business for employees who are not Affiliates), increased in any manner the 
compensation or fringe benefits of, or materially modified the employment terms of, its directors, officers or employees, generally or 
individually, or paid any bonus or other benefit to its directors, officers or employees or hired any new officers or (except in the Ordinary 
Course of Business) any new employees;  
   

(b) acquired, sold, leased, licensed or disposed of any assets or property, other than purchases and sales of assets in the Ordinary 
Course of Business;  
   

(c) mortgaged or pledged any of its property or assets or subjected any such property or assets to any Security Interest;  
   

(d) discharged or satisfied any Security Interest or paid any obligation or liability other than in the Ordinary Course of Business;  
   

(e) amended its charter, by-laws or other organizational documents in a manner that could have an adverse effect on the transactions 
contemplated by this Agreement;  
   

(f) changed its accounting methods, principles or practices, except insofar as may be required by a generally applicable change in 
GAAP, or made any new elections, or changes to any current elections, with respect to Taxes that affect the Acquired Assets;  
   

(g) entered into, amended, terminated, took or omitted to take any action that would constitute a violation of or default under, or 
waived any rights under, any contract or agreement of a nature required to be listed in Section 2.7 or Section 2.8 of the Disclosure Schedule;  
   

(h) made or committed to make any capital expenditure in excess of $1,000 per item or $10,000 in the aggregate;  
   

(i) instituted or settled any Legal Proceeding;  
   

(j) from the date hereof until the Closing Date, took any action or failed to take any action permitted by this Agreement with the 
knowledge that such action or failure to take action would result in (i) any of the representations and warranties of the Seller set forth in this 
Agreement becoming untrue or (ii) any of the conditions to the Closing set forth in Article IV not being satisfied; or  
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(k) agreed in writing or otherwise to take any of the foregoing actions.  
   

2.6 Ownership and Condition of Assets .  
   

(a) The Seller is the true and lawful owner, and has good title to, all of the Acquired Assets, free and clear of all Security Interests, 
except as set forth in Section 2.6(a) of the Disclosure Schedule. Upon execution and delivery by the Seller to the Buyer of the instruments of 
conveyance referred to in Section 1.5(b)(iii), the Buyer will become the true and lawful owner of, and will receive good title to, the Acquired 
Assets, free and clear of all Security Interests other than those set forth in Section 2.6(a) of the Disclosure Schedule.  
   

(b) The Acquired Assets are sufficient for the conduct of the Seller’s Business as presently conducted and as presently proposed to 
be conducted in the Seller’s development plan dated April 9, 2003 (the “Development Plan”), and constitute all assets necessary to conduct the 
Business as presently conducted and as presently proposed to be conducted in the Development Plan. Each tangible Acquired Asset is free 
from material defects, has been maintained in accordance with normal industry practice, is in good operating condition and repair (subject to 
normal wear and tear) and is suitable for the purposes for which it presently is used.  
   

(c) Section 2.6(c) of the Disclosure Schedule lists individually (i) all Acquired Assets which are fixed assets (within the meaning of 
GAAP) having a book value greater than $500, indicating the cost, accumulated book depreciation (if any) and the net book value of each such 
fixed asset as of the Most Recent Balance Sheet Date, and (ii) all other Acquired Assets of a tangible nature (other than inventories) whose 
book value exceeds $1,000.  
   

(d) Each item of equipment, motor vehicle and other asset that is being transferred to the Buyer as part of the Acquired Assets and 
that the Seller has possession of pursuant to a lease agreement or other contractual arrangement is in such condition that, upon its return to its 
lessor or owner under the applicable lease or contract, the obligations of the Seller to such lessor or owner will have been discharged in full.  
   

2.7 Intellectual Property . With respect to the Intellectual Property used exclusively in the conduct of the Business:  
   

(a) Section 2.7(a) of the Disclosure Schedule lists (i) each patent, patent application, copyright registration or application therefor, 
mask work registration or application therefor, and trademark, service mark and domain name registration or application therefor of the 
Business and (ii) each Customer Deliverable of the Business.  
   

(b) The Seller owns or has the right to use all Intellectual Property necessary (i) to use, manufacture, have manufactured, market 
and distribute the Customer Deliverables and (ii) to operate the Internal Systems. Upon execution and delivery by the Seller to the Buyer of the 
instruments of conveyance referred to in Section 1.5(b)(iii), each item of Seller Intellectual Property will be owned or available for use by the 
Buyer immediately following the Closing on substantially identical terms and conditions as it was immediately prior to the Closing. The  
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Seller has taken reasonable measures to protect the proprietary nature of each item of Seller Intellectual Property, and to maintain in confidence 
all trade secrets and confidential information, that it owns or uses with respect to the Business. To the knowledge of the Seller, no other person 
or entity has any rights to any of the Seller Intellectual Property owned by the Seller (except pursuant to agreements or licenses specified in 
Section 2.7(d) of the Disclosure Schedule), and, to the knowledge of the Seller, no other person or entity is infringing, violating or 
misappropriating any of the Seller Intellectual Property.  
   

(c) To the knowledge of the Seller, none of the Customer Deliverables, or the marketing, distribution, provision or use thereof, 
infringes or violates, or constitutes a misappropriation of, any Intellectual Property rights of any person or entity. To the knowledge of the 
Seller, none of the Internal Systems, or the use thereof, infringes or violates, or constitutes a misappropriation of, any Intellectual Property 
rights of any person or entity. Section 2.7(c) of the Disclosure Schedule lists any complaint, claim or notice, or written threat thereof, received 
by the Seller alleging any such infringement, violation or misappropriation; and the Seller has provided to the Buyer complete and accurate 
copies of all written documentation in the possession of the Seller relating to any such complaint, claim, notice or threat. The Seller has 
provided to the Buyer complete and accurate copies of all written documentation in the Seller’s possession relating to claims or disputes known 
to the Seller concerning any Seller’s Intellectual Property.  
   

(d) Section 2.7(d) of the Disclosure Schedule identifies each license or other agreement pursuant to which the Seller has licensed, 
distributed or otherwise granted any rights to any third party with respect to, any Seller Intellectual Property. Except as described in Section 2.7
(d) of the Disclosure Schedule, the Seller has not agreed to indemnify any person or entity against any infringement, violation or 
misappropriation of any Intellectual Property rights with respect to any Customer Deliverables.  
   

(e) Section 2.7(e) of the Disclosure Schedule identifies each item of Seller Intellectual Property that is owned by a party other than 
the Seller, and the license or agreement pursuant to which the Seller uses it (excluding off-the-shelf software programs licensed by the Seller 
pursuant to “shrink wrap” licenses).  
   

(f) The Seller has not disclosed the source code for the Software or other confidential information constituting, embodied in or 
pertaining to the Software to any person or entity, except to its employees, agents and contractors who have executed confidentiality 
agreements with the Seller, or pursuant to the agreements listed in Section 2.7(f) of the Disclosure Schedule, and the Seller has taken 
reasonable measure to prevent disclosure of such source code.  
   

(g) All of the copyrightable materials (including Software) incorporated in or bundled with the Customer Deliverables that have 
been created in the past three years have been created by employees of the Seller within the scope of their employment by the Seller or by 
independent contractors of the Seller who have executed agreements expressly assigning all right, title and interest in such copyrightable 
materials to the Seller. No portion of such copyrightable materials was jointly developed with any third party.  
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(h) To the knowledge of the Seller, the Customer Deliverables and the Internal Systems necessary to conduct the Business are free 
from significant defects or programming errors and conform in all material respects to the written documentation and specification therefor.  
   

2.8 Contracts .  
   

(a) Section 2.8 of the Disclosure Schedule lists the following agreements (written or oral) to which the Seller is a party as of the 
date of this Agreement and which is primarily related to the Business:  
   

(i) any agreement (or group of related agreements) for the lease of real property or personal property from or to third parties 
providing for lease payments in excess of $1,000 per annum or having a remaining term longer than twelve (12) months;  
   

(ii) any agreement (or group of related agreements) for the purchase or sale of products or for the furnishing or receipt of 
services (A) which calls for performance over a period of more than one year, (B) which involves more than the sum of $1,000, or (C) in which 
the Seller has granted manufacturing rights, “most favored nation” pricing provisions or marketing or distribution rights relating to any 
products or territory or has agreed to purchase a minimum quantity of goods or services or has agreed to purchase goods or services exclusively 
from a certain party;  
   

(iii) any agreement concerning the establishment or operation of a partnership, joint venture or limited liability company;  
   

(iv) any agreement (or group of related agreements) under which it has created, incurred, assumed or guaranteed (or may 
create, incur, assume or guarantee) indebtedness (including capitalized lease obligations) involving more than $1,000 or under which it has 
imposed (or may impose) a Security Interest on any of its assets, tangible or intangible;  
   

(v) any agreement for the disposition of any material portion of the assets primarily related to the Business (other than sales 
of products in the Ordinary Course of Business) or any agreement for the acquisition of such assets (other than purchases of inventory or 
components in the Ordinary Course of Business);  
   

(vi) any agreement concerning confidentiality or noncompetition;  
   

(vii) any employment or consulting agreement;  
   

(viii) any agreement involving any current or former officer, director or stockholder of the Seller or an Affiliate thereof;  
   

(ix) any agreement under which the consequences of a default or termination would reasonably be expected to have a Seller 
Material Adverse Effect;  
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(x) any agreement which contains any provisions requiring the Seller to indemnify any other party (excluding indemnities 
contained in agreements for the purchase, sale or license of products entered into in the Ordinary Course of Business); and  
   

(xi) any other agreement (or group of related agreements) either involving more than $1,000 or not entered into in the 
Ordinary Course of Business.  
   

(b) The Seller has made available to the Buyer a complete and accurate copy of each agreement listed in Section 2.7 or Section 2.8 
of the Disclosure Schedule. With respect to each agreement so listed: (i) the agreement is legal, valid, binding and enforceable and in full force 
and effect as to the Seller; (ii) for those agreements to which the Seller is a party, the agreement is assignable by the Seller to the Buyer without 
the consent or approval of any party (except as set forth in Section 2.3 of the Disclosure Schedule) and will continue to be legal, valid, binding 
and enforceable and in full force and effect immediately following the Closing in accordance with the terms thereof as in effect immediately 
prior to the Closing; and (iii) neither the Seller nor, to the knowledge of the Seller, any other party, is in material breach or violation of, or 
default under, any such agreement, and, to the knowledge of the Seller, no event has occurred, is pending or is threatened, which, after the 
giving of notice, with lapse of time, or otherwise, would constitute a material breach or default by the Seller or, to the knowledge of the Seller, 
any other party under such agreement.  
   

2.9 Insurance . Section 2.9 of the Disclosure Schedule lists each insurance policy (including fire, theft, casualty, comprehensive general 
liability, workers compensation, business interruption, environmental, product liability and automobile insurance policies and bond and surety 
arrangements) to which the Seller is a party and which is primarily related to the Business, all of which are in full force and effect. Such 
insurance policies are of the type and in amounts customarily carried by organizations conducting businesses or owning assets similar to those 
of the Business. There is no material claim pending under any such policy as to which coverage has been questioned, denied or disputed by the 
underwriter of such policy. All premiums due and payable under all such policies have been paid, and the Seller is otherwise in compliance in 
all material respects with the terms of such policies.  
   

2.10 Litigation . There is no Legal Proceeding which is pending or has been threatened in writing against the Seller related to the 
Business which (a) seeks either damages in excess of $1,000 or equitable relief or (b) in any manner challenges or seeks to prevent, enjoin, 
alter or delay the transactions contemplated by this Agreement. There are no judgments, orders or decrees outstanding against the Seller with 
respect to the Business.  
   

2.11 Warranties . No product or service manufactured, sold, leased, licensed or delivered by the Seller primarily related to the Business is 
subject to any guaranty, warranty, right of return, right of credit or other indemnity other than (i) the applicable standard terms and conditions 
of sale or lease of the Seller, which are set forth in Section 2.11 of the Disclosure Schedule, and (ii) manufacturers’ warranties for which the 
Seller has, to its knowledge, any actual or potential liability.  
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2.12 Employees .  
   

(a) Section 2.12 of the Disclosure Schedule contains a list of all employees of the Business, along with the position and the annual 
rate of compensation of each such person. Each current or past employee of the Business has entered into a customary invention assignment, 
confidentiality, non-competition and non-solicitation agreement with the Seller. Section 2.12 of the Disclosure Schedule contains a list of all 
employees of the Business who are a party to a non-competition agreement with the Seller; copies of such agreements have been made 
available to the Buyer. To the knowledge of the Seller, no key employee or group of employees of the Business has any plans to terminate 
employment with the Seller (other than for the purpose of accepting employment with the Buyer following the Closing).  
   

(b) The Seller is not a party to or bound by any collective bargaining agreement, nor experienced any strikes, grievances, claims of 
unfair labor practices or other collective bargaining disputes, in each case with respect to employees of the Business. The Seller has no 
knowledge of any organizational effort made or threatened, either currently or within the past two years, by or on behalf of any labor union 
with respect to employees of the Business.  
   

2.13 Real Property . The Seller does not have any ownership or leasehold interest in any real property.  
   

2.14 Legal Compliance . The Seller is currently conducting, and has at all times conducted, the Business in compliance with each 
applicable law (including rules and regulations thereunder) of any federal, state, local or foreign government, or any Governmental Entity, 
except for any violations or defaults that, individually or in the aggregate, have not had and would not reasonably be expected to have a Seller 
Material Adverse Effect. The Seller has not received any written notice or communication from any Governmental Entity alleging 
noncompliance with any applicable law, rule or regulation.  
   

2.15 Customers and Suppliers . Schedule 2.15 sets forth a list of the top five (5) customers of the Business (by revenues generated over 
the past twelve (12) months) and the amount of revenues accounted for by such customer during each such period and (b) each supplier that is 
the sole supplier of any significant product or service to the Business.  
   

2.16 Permits . Section 2.16 of the Disclosure Schedule sets forth a list of all Permits issued to or held by the Seller. Such listed Permits 
are the only Permits that are required for the Seller to conduct the Business as presently conducted, except for those the absence of which, 
individually or in the aggregate, have not had and would not reasonably be expected to have a Seller Material Adverse Effect. Each such Permit 
is in full force and effect; the Seller is in material compliance with the terms of each such Permit; and, to the knowledge of the Seller, no 
suspension or cancellation of such Permit is threatened. Each such Permit is assignable by the Seller to the Buyer without the consent or 
approval of any party.  
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2.17 Brokers’  Fees . The Seller does not have any liability or obligation to pay any fees or commissions to any broker, finder or agent 
with respect to the transactions contemplated by this Agreement.  
   

2.18 Disclosure . No representation or warranty by the Seller contained in this Agreement, and no statement contained in the Disclosure 
Schedule or any other document, certificate or other instrument delivered by or on behalf of the Seller pursuant to this Agreement, contains any 
untrue statement of a material fact or omits to state any material fact necessary, in light of the circumstances under which it was made, in order 
to make the statements herein or therein not misleading.  
   

2.19 Certain Securities Laws Representations . With respect to the Common Stock to be acquired in connection with the purchase of the 
Acquired Assets hereunder:  
   

(a) (i) The Seller is a “sophisticated investor” as such term is defined in Rule 506(b)(2)(ii) promulgated under the Securities Act of 
1933, as amended (the “Securities Act”); or  
   

(ii) The Seller has such knowledge and experience in financial and business matters that it is capable of evaluating the merits 
and risks of the investment in the Common Stock.  
   

(b) The Seller is receiving the Common Stock for investment for its own account and not with a view to, or for resale in connection 
with, the distribution or other disposition thereof, other than a distribution by the Seller to its stockholders or as otherwise contemplated hereby. 
   

(c) The Seller has been advised that a restrictive legend in substantially the following form shall be placed on the certificates 
representing such shares:  
   

THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS 
AMENDED (THE “1933 ACT”), OR THE SECURITIES ACT OF ANY STATE AND MAY NOT BE OFFERED, SOLD, OR 
OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED UNLESS AND UNTIL REGISTERED UNDER THE 1933 ACT 
OR APPLICABLE STATE SECURITIES ACTS OR, IN THE OPINION OF COUNSEL IN FORM AND SUBSTANCE 
SATISFACTORY TO THE ISSUER OF THESE SECURITIES, SUCH OFFER, SALE OR TRANSFER, PLEDGE OR 
HYPOTHECATION IS IN COMPLIANCE THEREWITH.  
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ARTICLE III  
   

REPRESENTATIONS AND WARRANTIES OF THE BUYER  
   

Except as set forth in the Buyer Reports (as defined below), the Buyer represents and warrants to the Seller as follows:  
   

3.1 Organization and Corporate Power . The Buyer is a corporation duly organized, validly existing and in good standing under the laws 
of the State of Delaware. The Buyer has all requisite corporate power and authority to carry on the businesses in which it is engaged and to own 
and use the properties owned and used by it.  
   

3.2 Authorization of the Transaction . The Buyer has all requisite power and authority to execute and deliver this Agreement and the 
Ancillary Agreements and to perform its obligations hereunder and thereunder. The execution and delivery by the Buyer of this Agreement and 
the Ancillary Agreements, the performance by the Buyer of this Agreement and the Ancillary Agreements, and the consummation by the Buyer 
of the transactions contemplated hereby and thereby have been duly and validly authorized by all necessary corporate action on the part of the 
Buyer. This Agreement has been duly and validly executed and delivered by the Buyer and constitutes, and each of the Ancillary Agreements, 
upon execution and delivery by the Buyer, will constitute, a valid and binding obligation of the Buyer, enforceable against it in accordance with 
its terms.  
   

3.3 Noncontravention . Neither the execution and delivery by the Buyer of this Agreement or the Ancillary Agreements, nor the 
consummation by the Buyer of the transactions contemplated hereby or thereby, will (a) conflict with or violate any provision of the Certificate 
of Incorporation or by-laws of the Buyer, (b) require on the part of the Buyer any notice to or filing with, or permit, authorization, consent or 
approval of, any Governmental Entity, (c) conflict with, result in breach of, constitute (with or without due notice or lapse of time or both) a 
default under, result in the acceleration of obligations under, create in any party any right to terminate, modify or cancel, or require any notice, 
consent or waiver under, any contract or instrument to which the Buyer is a party or by which it is bound or to which any of its assets is subject, 
except for (i) any conflict, breach, default, acceleration, termination, modification or cancellation which would not adversely affect the 
consummation of the transactions contemplated hereby or (ii) any notice, consent or waiver the absence of which would not adversely affect 
the consummation of the transactions contemplated hereby, or (d) violate any order, writ, injunction, decree, statute, rule or regulation 
applicable to the Buyer or any of its properties or assets.  
   

3.4 Broker’s Fees . The Buyer has no liability or obligation to pay any fees or commissions to any broker, finder or agent with respect to 
the transactions contemplated by this Agreement.  
   

3.5 Certificate of Incorporation and By-Laws . True, correct and complete copies of the Certificate of Incorporation and By-Laws or 
equivalent organizational documents, each as amended to date, of the Buyer have been made available to the Seller. The Certificate of  
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Incorporation and By-Laws, or equivalent organizational documents, of Buyer are in full force and effect. Buyer is not in violation of any 
provision of its Certificate of Incorporation, By-Laws or equivalent organizational documents.  
   

3.6 Capitalization .  
   

(a) The authorized capital stock of the Buyer consists of 18,000,000 shares of Common Stock, par value $0.00025 per share, and 
1,750,000 shares of Preferred Stock, par value $0.00025 per share. As of the date hereof, 10,642,352 shares of the Buyer’s Common Stock 
were issued and outstanding and none of the shares of the Buyer’s Preferred Stock were issued and outstanding. All of the issued and 
outstanding shares of the Buyer’s Common Stock have been validly issued, and are fully paid and nonassessable, and are not subject to 
preemptive rights. Each share of the Buyer’s Common Stock to be issued in connection with this Agreement has been duly authorized and, 
when so issued, will be fully paid and nonassessable, free and clear of any liens, will not be subject to preemptive rights, and will be freely 
transferable.  
   

(b) Except as set forth in the Buyer Reports (as defined below): (i) there are no options, warrants or other agreements, arrangements 
or commitments of any character to which the Buyer is a party, requiring the Buyer to grant, issue or sell any shares of the capital stock or other 
equity interests of the Buyer; (ii) the Buyer has no obligation, contingent or otherwise, to repurchase, redeem or otherwise acquire any shares of 
the capital stock or other equity interests of the Buyer; and (iii) there are no voting trusts, proxies or other agreements or understandings to or 
by which the Buyer is a party or is bound with respect to the voting of any shares of capital stock or other equity interests of the Buyer.  
   

3.7 Reports and Financial Statements . The Buyer has previously furnished or made available to the Seller complete and accurate copies, 
as amended or supplemented, of (a) its Annual Report on Form 10-KSB for the fiscal year ended December 31, 2002, as filed with the 
Securities and Exchange Commission (the “SEC”), (b) its Proxy Statement and related materials filed with the SEC in connection with its 2003 
Annual Meeting of Stockholders, and (c) all other reports filed by the Buyer under Section 13 or subsections (a) or (c) of Section 14 of the 
Securities Exchange Act of 1934, as amended (the “Exchange Act”) with the SEC since December 31, 2002 (such reports are collectively 
referred to herein as the “Buyer Reports”). The Buyer Reports constitute all of the documents required to be filed by the Buyer under the 
Securities Act or the Exchange Act with the SEC from December 31, 2002 through the date of this Agreement. The Buyer Reports complied in 
all material respects with, the requirements of the Securities Act, Exchange Act and the rules and regulations thereunder when filed. As of their 
respective dates, or if amended as of the date of the last such amendment, the Buyer Reports did not contain any untrue statement of a material 
fact or omit to state a material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under 
which they were made, not misleading. All documents required to be filed by the Buyer with the SEC after the date hereof and prior to the 
Closing will comply in all material respects with the requirements of the Securities Act, Exchange Act and the rules and regulations thereunder 
and none of such documents will contain any untrue statement of a material fact or will omit to state a material fact required to be stated therein 
or necessary to  
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make the statements therein, in light of the circumstances in which they were made, not misleading. The audited financial statements and 
unaudited interim financial statements of the Buyer included in the Buyer Reports to be included in any reports required to be filed after the 
date hereof and prior to Closing, (i) complied, or will comply, as to form in all material respects with applicable accounting requirements and 
the published rules and regulations of the SEC with respect thereto when filed, (ii) were prepared, or will be prepared, in accordance with 
GAAP applied on a consistent basis throughout the periods covered thereby (except as may be indicated therein or in the notes thereto, and in 
the case of quarterly financial statements, as permitted by Form 10-QSB under the Exchange Act), (iii) fairly present, or will fairly present, the 
consolidated financial condition, results of operations and cash flows of the Buyer as of the respective dates thereof and for the periods referred 
to therein, and (iv) are consistent, or will be consistent, with the books and records of the Buyer. Since December 31, 2002, the Buyer has not 
incurred any liabilities or obligations of any nature, individually or in the aggregate, that would have a Buyer Material Adverse Effect.  
   

3.8 Absence of Material Adverse Change . Since December 31, 2002, the Buyer has conducted its business and operations in the ordinary 
and usual course consistent with past practice, except where such failure would not have a Buyer Material Adverse Effect, and there has not 
occurred: (i) any event, condition or occurrence having or that would have, individually or in the aggregate, a Buyer Material Adverse Effect; 
(ii) any damage, destruction or loss (whether or not covered by insurance) having or which would have, individually or in the aggregate, a 
Buyer Material Adverse Effect; or (iii) a distribution of any kind by the Buyer on any class of its capital stock.  
   

3.9 Litigation . Except as disclosed in the Buyer Reports, there is no Legal Proceeding which is pending or, to the Buyer’s knowledge, 
threatened against the Buyer or any subsidiary of the Buyer which, if determined adversely to the Buyer or such subsidiary, could have, 
individually or in the aggregate, a Buyer Material Adverse Effect or which in any manner challenges or seeks to prevent, enjoin, alter or delay 
the transactions contemplated by this Agreement. There are no judgments, orders or decrees outstanding against the Buyer.  
   

3.10 Legal Compliance . The Buyer is currently conducting, and has at all times conducted, its business in compliance with applicable 
law (including rules and regulations thereunder) of any federal, state, local or foreign government, or any Governmental Entity, except for any 
violation or defaults that, individually or in the aggregate, have not had and would not reasonably be expected to have a Buyer Material 
Adverse Effect. The Buyer has not received any notice or communication from any Governmental Entity alleging noncompliance with any 
applicable law, rule or regulation.  
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ARTICLE IV  
   

CONDITIONS TO CLOSING  
   

4.1 Conditions to Obligations of the Buyer . The obligation of the Buyer to consummate the transactions contemplated by this Agreement 
to be consummated at the Closing is subject to the satisfaction of the following conditions:  
   

(a) the Seller shall have obtained at its own expense (and shall have provided copies thereof to the Buyer) all of the assignments, 
waivers, permits, consents, approvals or other authorizations, and effected all of the registrations, filings and notices, including from all 
applicable Governmental Entities and necessary third parties, which are required on the part of the Seller, except for any failure of which to 
obtain or effect would not, individually or in the aggregate, have a material adverse effect on the right of the Buyer to own, operate or control 
the Acquired Assets following the Closing or on the ability of the Parties to consummate the transactions contemplated by this Agreement;  
   

(b) each of the Seller’s creditors designated on Schedule 1.3(a)(ii) hereto shall deliver an unconditional and irrevocable release of 
the Seller and the Buyer from any and all claims that such creditor had or may have had prior to the Closing;  
   

(c) the Seller shall have cured all defaults under, and shall have assigned to the Buyer, the Assigned Contracts designated by the 
Buyer on Schedule 4.1(c) hereto;  
   

(d) the representations and warranties of the Seller set forth in the first sentence of Section 2.1 and in Section 2.2 and any 
representations and warranties of the Seller set forth in this Agreement that are qualified as to materiality shall be true and correct in all 
respects, and all other representations and warranties of the Seller set forth in this Agreement shall be true and correct in all material respects, 
in each case as of the date of this Agreement and as of the Closing as though made as of the Closing, except to the extent such representations 
and warranties are specifically made as of a particular date (in which case such representations and warranties shall be true and correct as of 
such date);  
   

(e) the Buyer and its attorneys, accountants and other representatives and agents shall have satisfactorily completed their due 
diligence investigation of the Seller and the Business, after having been given full access to (i) the accounting books and other business and 
financial records, reports and documents of the Seller and the Business, (ii) the Seller’s facilities for the purposes of inspection and 
examination, and (iii) the officers, management and consultants of the Seller;  
   

(f) the Seller shall have performed or complied with in all material respects its agreements and covenants required to be performed 
or complied with under this Agreement as of or prior to the Closing;  
   

(g) no Legal Proceeding shall be pending or threatened relating primarily to the Business wherein an unfavorable judgment, order, 
decree, stipulation or injunction would in any reasonably foreseeable way (i) prevent consummation of the transactions contemplated by this 
Agreement, (ii) cause the transactions contemplated by this Agreement to be rescinded following consummation or (iii) affect adversely the 
right of the Buyer to own, operate or control any of the Acquired Assets, or to conduct the Business as currently conducted, following the 
Closing, and no such judgment, order, decree, stipulation or injunction shall be in effect;  
   

(h) the Seller shall have delivered to the Buyer the Seller Certificate;  
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(i) the Seller shall have delivered to the Buyer an update, as of the Closing Date, of each list contained in the Disclosure Schedule 
that lists or describes Acquired Assets;  
   

(j) the Seller shall have delivered to the Buyer documents evidencing the release or termination of all Security Interests on the 
Acquired Assets, and copies of filed UCC termination statements with respect to all UCC financing statements evidencing Security Interests;  
   

(k) the Buyer shall have received from counsel to the Seller an opinion in substantially the form attached hereto as Exhibit E , 
addressed to the Buyer and dated as of the Closing Date;  
   

(l) the Buyer shall have received such other certificates and instruments (including certificates of good standing of the Seller in its 
jurisdiction of organization and the various foreign jurisdictions in which it is qualified, certified charter documents, certificates as to the 
incumbency of officers and the adoption of authorizing resolutions of the Seller’s Stockholders and Board of Directors) as it shall reasonably 
request in connection with the Closing;  
   

(m) the Buyer shall have received a copy of the source code of the Seller, and be able to compile such source code and test it 
satisfactory to the Buyer prior to Closing; and  
   

(n) the Buyer shall have entered into an Employment Agreement with Wendy Angst and an Offer Letter with Beth Hurter, in the 
form to be agreed upon between the Buyer and each of Ms. Angst and Ms. Hurter.  
   

4.2 Conditions to Obligations of the Seller . The obligation of the Seller to consummate the transactions contemplated by this Agreement 
to be consummated at the Closing is subject to the satisfaction of the following conditions:  
   

(a) the representations and warranties of the Buyer set forth in the first sentence of Section 3.1 and in Section 3.2 and any 
representations and warranties of the Buyer set forth in this Agreement that are qualified as to materiality shall be true and correct in all 
respects, and all other representations and warranties of the Buyer set forth in this Agreement shall be true and correct in all material respects, 
in each case as of the date of this Agreement and as of the Closing as though made as of the Closing, except to the extent such representations 
and warranties are specifically made as of a particular date (in which case such representations and warranties shall be true and correct as of 
such date);  
   

(b) the Buyer shall have performed or complied in all material respects with its agreements and covenants required to be performed 
or complied with under this Agreement as of or prior to the Closing;  
   

(c) no Legal Proceeding shall be pending or threatened wherein an unfavorable judgment, order, decree, stipulation or injunction 
would (i) prevent consummation of the transactions contemplated by this Agreement or (ii) cause the transactions contemplated by this 
Agreement to be rescinded following consummation;  
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(d) the Buyer shall have delivered to the Seller the Buyer Certificate;  
   

(e) the Seller shall have received from counsel to the Buyer an opinion in substantially the form attached hereto as Exhibit F , 
addressed to the Seller and dated as of the Closing Date; and  
   

(f) the Seller shall have received such other certificates and instruments (including certificates of good standing of the Buyer in its 
jurisdiction of organization, certificates as to the incumbency of officers and the adoption of authorizing resolutions) as it shall reasonably 
request in connection with the Closing.  
   

ARTICLE V  
   

POST-CLOSING COVENANTS  
   

5.1 Assigned Contracts . If (i) any of the Assigned Contracts or other assets or rights constituting Acquired Assets may not be assigned 
and transferred by the Seller to the Buyer (as a result of either the provisions thereof or applicable law) without the consent or approval of a 
third party, (ii) the Seller, after using its Reasonable Best Efforts, is unable to obtain such consent or approval prior to the Closing and (iii) the 
Closing occurs nevertheless, then (A) such Assigned Contracts and/or other assets or rights shall not be assigned and transferred by the Seller 
to the Buyer at the Closing and the Buyer shall not assume the Seller’s liabilities or obligations with respect thereto at the Closing, (B) the 
Seller shall continue to use its Reasonable Best Efforts to obtain the necessary consent or approval as soon as practicable after the Closing, (but 
Seller shall not be required to make any payment to any Person or forego any benefits to obtain such consent or approval) and (C) upon the 
obtaining of such consent or approval, the Buyer and the Seller shall execute such further instruments of conveyance (in substantially the form 
executed at the Closing) as may be necessary to assign and transfer such Assigned Contracts and/or other assets or rights (and the associated 
liabilities and obligations of the Seller) to the Buyer within thirty (30) days of the Closing Date.  
   

5.2 Solicitation and Hiring . For a period of two (2) years after the Closing Date, neither the Seller nor the Buyer shall (i) request, induce 
or attempt to influence any distributor or supplier of goods or services to any other party to curtail or cancel any business they may transact 
with the other party, (ii) request, induce or attempt to influence any customers of any other party that have done business with or potential 
customers which have been in contact with the other party to curtail or cancel any business they may transact with the other party, (iii) request, 
induce or attempt to influence any employee of any other party to terminate his or her employment or consulting agreement with such other 
party or (iv) request, induce or attempt to influence any Governmental Entity or regulatory authority to terminate, revoke or materially and 
adversely alter or impair any license held, owned, used or reserved for the other party.  
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5.3 Non-Competition .  
   

(a) For a period of two (2) years after the Closing Date, the Seller shall not, either directly or indirectly as a stockholder, investor, 
partner, consultant or otherwise, (i) design, develop, manufacture, market, sell or license any product or provide any service anywhere in the 
world which is competitive with any product designed, developed (or under development), manufactured, sold or licensed or any service 
provided by the Business within the one-year period prior to the Closing Date or (ii) engage anywhere in the world in any business competitive 
with the Business as conducted as of the Closing Date or during the one-year period prior to the Closing Date; provided , however , the Seller 
may make an investment in any public traded competing business for up to two percent (2%) of the outstanding capital stock of such company; 
and, provided , further , that if the Seller subcontracts for services, at the request of a client, substantially similar to the Business, such action 
shall not be deemed to be competitive to the Business as provided above.  
   

(b) The Seller agrees that the duration and geographic scope of the non-competition provision set forth in this Section 5.3 are 
reasonable. In the event that any court determines that the duration or the geographic scope, or both, are unreasonable and that such provision is 
to that extent unenforceable, the Parties agree that the provision shall remain in full force and effect for the greatest time period and in the 
greatest area that would not render it unenforceable. The Parties intend that this non-competition provision shall be deemed to be a series of 
separate covenants, one for each and every county of each and every state of the United States of America and each and every political 
subdivision of each and every country outside the United States of America where this provision is intended to be effective.  
   

(c) The Seller shall, and shall use its Reasonable Efforts to cause its Affiliates to, refer all inquiries regarding the Business to the 
Buyer.  
   

5.4 Tax Matters . All transfer taxes, deed excise stamps and similar charges related to the sale of the Acquired Assets contemplated by 
this Agreement shall be paid by the Seller.  
   

5.5 Sharing of Data .  
   

(a) The Seller shall have the right for a period of seven years following the Closing Date to have reasonable access to such books, 
records and accounts, including financial and tax information, correspondence, production records, employment records and other records that 
are transferred to the Buyer pursuant to the terms of this Agreement for the limited purposes of concluding its involvement in the Business 
conducted prior to the Closing Date and for complying with its obligations under applicable securities, tax, environmental, employment or 
other laws and regulations. The Buyer shall have the right for a period of seven years following the Closing Date to have reasonable access on 
advance notice and during regular business hours to those books, records and accounts, including financial and accounting records (including 
the work papers of the Seller’s independent accountants), tax records, correspondence, production records, employment records and other 
records relating primarily to the Business that are retained by the Seller pursuant to the terms of this Agreement to the extent that any of the 
foregoing is needed by the Buyer for the purpose of conducting the Business after the Closing  
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and complying with its obligations under applicable securities, tax, environmental, employment or other laws and regulations. Neither the 
Buyer nor the Seller shall destroy any such books, records or accounts retained by it outside of the Ordinary Course of Business without first 
providing the other Party with the opportunity to obtain or copy such books, records, or accounts at such other Party’s expense.  
   

(b) Promptly upon written request by the Buyer made at any time following the Closing Date, the Seller shall, at the Buyer’s 
expense, authorize the release to the Buyer of all files pertaining to the Acquired Assets held by any federal, state, county or local authorities, 
agencies or instrumentalities.  
   

(c) At any time after the Closing, at the request of the Buyer, the Seller shall introduce the Buyer to the Seller’s principal suppliers, 
customers and employees to facilitate discussions between such persons and the Buyer in regard to the Buyer’s conduct of the Business 
following the Closing.  
   

5.6 Use of Name . The Seller shall not use, and shall not permit any Affiliate to use, the names “CapMed”, “CapMed Logo”, “Personal 
Health Record”, “PHR”, “Personal Healthkey” and “PHR Money” or any name reasonably similar thereto after the Closing Date in connection 
with any business related to, competitive with, or an outgrowth of, the business conducted by the Seller on the date of this Agreement; 
provided, however, that the Seller shall be permitted to use its corporate name for purposes of winding up its business.  
   

5.7 Collection and Billing of Accounts Receivable . The Seller agrees that it shall forward promptly to the Buyer any monies, checks or 
instruments received by the Seller after the Closing Date with respect to the accounts receivable earned by the Buyer for services rendered by 
the Buyer after the Closing. The Buyer agrees that it shall forward promptly to the Seller any monies, checks or instruments received by the 
Buyer after the Closing Date with respect to the accounts receivable earned by the Seller for services rendered by the Seller prior to the Closing 
Date.  
   

5.8 Listing of Shares . The Buyer shall cause such shares of the Buyer’s Common Stock issued to be listed for trading on the American 
Stock Exchange or on such securities exchange or market on which such shares are then listed.  
   

5.9 Bulk Transfer Laws . The Buyer hereby waives compliance by the Seller with the provisions of any so-called “bulk transfer 
law” (including without limitation bulk transfer laws relating to Taxes) of any jurisdiction in connection with the sale of the Acquired Assets to 
the Buyer.  
   

5.10 Piggyback Registration Rights . If at any time the Buyer determines to register under the Securities Act (including pursuant to a 
demand of any security holder of the Buyer exercising registration rights), any of its Common Stock (except securities to be issued solely in 
connection with any acquisition of any entity or business, shares issuable solely upon exercise of stock options, shares issuable solely pursuant 
to employee benefit plans or stock purchase plans, or shares to be registered on any registration form that does not permit secondary sales, and  
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except for any registration statement the Buyer currently has filed with the SEC and is not yet effective), it shall give to the Seller written notice 
of such determination at least fifteen (15) days prior to each such filing. If, within five (5) days after receipt of such notice, the Seller so 
requests in writing, the Buyer will use all commercially reasonable efforts to include all or any part of the Seller’s Common Stock in such 
registration statement (to the extent permitted by applicable regulation) that the Seller requests to be registered (the “Registrable Securities”); 
provided , however , (i) the number of shares of Registrable Securities may be reduced as required to first accommodate the registration of the 
Common Stock held by stockholders of the Buyer as of the date hereof that are entitled to registration in such offering, and (ii) in the event any 
registration pursuant to this Section 5.10 shall be, in whole or in part, an underwritten public offering of Common Stock, the number of shares 
of Registrable Securities to be included in such an underwriting may be reduced if and to the extent that the managing underwriter is of the 
opinion that such inclusion would materially and adversely affect the marketing of the securities to be sold therein. The registration of the 
Seller’s Common Stock pursuant to this Section 5.10 shall be at the expense of the Buyer; provided , however , the Seller shall be responsible 
for all commissions and discounts, if any, related to the registration of the Seller’s Common Stock. Any Registrable Securities which are 
included in any underwritten public offering under this Section 5.10 will be sold upon such terms as the managing underwriters reasonably 
request. If the Seller disapproves of the terms of such underwriting, the Seller may elect to withdraw therefrom by written notice to the Buyer 
and the underwriter. Notwithstanding the foregoing provisions, the Buyer may withdraw any registration statement referred to in this Section 
5.10 without thereby incurring any liability to the Seller. The rights granted to Seller pursuant to this Section 5.10 shall also extend to any 
stockholder or affiliate of the Seller to whom all or any portion of the Seller’s Common Stock is transferred.  
   

5.11 Confidential Information . Buyer, its affiliates and subsidiaries, and their respective employees, agents and representatives 
(collectively, “Representatives”), shall hold in strict confidence and trust all information disclosed or made available to such parties by Seller or 
its Representatives (the “Confidential Information”), and shall not directly or indirectly disclose any Confidential Information to any person or 
entity except those of Buyer’s Representatives who need to know such information to enable Buyer to evaluate and/or consummate the 
transactions contemplated herein. Buyer and its Representatives shall not use the Confidential Information for any other purpose whatsoever. 
For purposes of this Agreement, Confidential Information shall include, without limitation, Seller’s financial information, services, products, 
technology, software, object code, source code, know-how, trade secrets, trade practices, and marketing plans and materials (including, without 
limitation, the Development Plan); the names, addresses and any other characteristics or identifying information of Seller’s existing or potential 
customers, suppliers and contractors; and, all analyses, compilations, studies or other materials prepared by Buyer or its Representatives 
containing or based in whole or in part upon such information. Confidential Information shall not include any information which (i) is or 
becomes available to the public other than as the consequence of a breach of any obligation of confidentiality; (ii) is actually known to or in the 
possession of Buyer without any limitation on use or disclosure prior to receipt from Seller; or (iii) is rightfully received from a third party 
(other than a Seller Representative) in possession of such information who is not under obligation to Seller not to disclose the information. 
Upon termination or expiration of this  
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Agreement, for any reason, Buyer and its Representatives shall promptly return to Seller or, at Seller’s option, destroy all Confidential 
Information in their possession or under their control, including any and all copies or duplicates thereof. Buyer understands that in the event it 
or any of its Representatives fails to comply with the terms of this paragraph, Seller may suffer irreparable harm which would not be 
adequately compensated for by monetary damages alone. Buyer, therefore, agrees that in the event of a breach or threatened breach of this 
paragraph, Seller shall be entitled to injunctive and/or other equitable relief, in addition to any other remedies available at law, without having 
to prove actual damages or to post a bond.  
   

ARTICLE V I  
   

INDEMNIFICATION  
   

6.1 Indemnification by the Seller . The Seller shall indemnify the Buyer in respect of, and hold the Buyer harmless against, Damages 
incurred or suffered by the Buyer or any Affiliate thereof resulting from, relating to or constituting:  
   

(a) any breach of any representation or warranty of the Seller contained in this Agreement, any Ancillary Agreements or any other 
agreement or instrument (including the Seller Certificate) furnished by the Seller to the Buyer pursuant to this Agreement, which is qualified as 
to materiality, or any material breach of any representation or warranty of the Seller which is not so qualified;  
   

(b) any failure to perform any material covenant or agreement of the Seller contained in this Agreement, any Ancillary Agreement 
or any agreement or instrument furnished by the Seller to the Buyer pursuant to this Agreement;  
   

(c) any Retained Liabilities;  
   

(d) the failure of the Buyer and the Seller, in connection with the sale of the Acquired Assets by the Seller to the Buyer pursuant to 
this Agreement, to comply with, and obtain for the Buyer the benefits afforded by compliance with, any applicable bulk transfers laws; or  
   

(e) the failure by the Seller to deliver the Acquired Assets free of the Security Interests relating to those financing statements set 
forth on Section 2.6(c) of the Disclosure Schedule.  
   

6.2 Indemnification by the Buyer . The Buyer shall indemnify the Seller in respect of, and hold it harmless against, any and all Damages 
incurred or suffered by the Seller resulting from, relating to or constituting:  
   

(a) any breach of any representation or warranty of the Buyer contained in this Agreement, any Ancillary Agreement or any other 
agreement or instrument (including the Buyer Certificate) furnished by the Buyer to the Seller pursuant to this Agreement;  
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(b) any failure to perform any covenant or agreement of the Buyer contained in this Agreement, any Ancillary Agreement or any 
other agreement or instrument furnished by the Buyer to the Seller pursuant to this Agreement; or  
   

(c) any Assumed Liabilities.  
   

6.3 Indemnification Claims .  
   

(a) An Indemnified Party shall give written notification to the Indemnifying Party of the commencement of any Third Party Action. 
Such notification shall be given within twenty (20) days after receipt by the Indemnified Party of notice of such Third Party Action, and shall 
describe in reasonable detail (to the extent known by the Indemnified Party) the facts constituting the basis for such Third Party Action and the 
amount of the claimed damages; provided, however, that no delay or failure on the part of the Indemnified Party in so notifying the 
Indemnifying Party shall relieve the Indemnifying Party of any liability or obligation hereunder except to the extent of any damage or liability 
caused by or arising out of such failure. Within twenty (20) days after delivery of such notification, the Indemnifying Party may, upon written 
notice thereof to the Indemnified Party, assume control of the defense of such Third Party Action with counsel reasonably satisfactory to the 
Indemnified Party; provided that the Indemnifying Party may not assume control of the defense of Third Party Action involving criminal 
liability or in which equitable relief is sought against the Indemnified Party. If the Indemnifying Party does not, or is not permitted under the 
terms hereof to, so assume control of the defense of a Third Party Action, the Indemnified Party shall control such defense. The Non-
controlling Party may participate in such defense at its own expense. The Controlling Party shall keep the Non-controlling Party advised of the 
status of such Third Party Action and the defense thereof and shall consider in good faith recommendations made by the Non-controlling Party 
with respect thereto. The Non-controlling Party shall furnish the Controlling Party with such information as it may have with respect to such 
Third Party Action (including copies of any summons, complaint or other pleading which may have been served on such party and any written 
claim, demand, invoice, billing or other document evidencing or asserting the same) and shall otherwise cooperate with and assist the 
Controlling Party in the defense of such Third Party Action. The fees and expenses of counsel to the Indemnified Party with respect to a Third 
Party Action shall be considered Damages for purposes of this Agreement if (i) the Indemnified Party controls the defense of such Third Party 
Action pursuant to the terms of this Section 6.3(a) or (ii) the Indemnifying Party assumes control of such defense and the Indemnified Party 
reasonably concludes that the Indemnifying Party and the Indemnified Party have conflicting interests or different defenses available with 
respect to such Third Party Action. The Indemnifying Party shall not agree to any settlement of, or the entry of any judgment arising from, any 
such Third Party Action without the prior written consent of the Indemnified Party, which shall not be unreasonably withheld, conditioned or 
delayed; provided that the consent of the Indemnified Party shall not be required if the Indemnifying Party agrees in writing to pay any 
amounts payable pursuant to such settlement or judgment and such settlement or judgment includes a complete release of the Indemnified Party 
from further liability and has no other materially adverse effect on the Indemnified Party. The Indemnified Party shall not agree to any 
settlement of, or the entry of any judgment arising from, any such Third Party Action without the prior written consent of the Indemnifying 
Party, which shall not be unreasonably withheld, conditioned or delayed.  
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(b) In order to seek indemnification under this Article VI, an Indemnified Party shall deliver a Claim Notice to the Indemnifying 
Party and, with respect to any Claim by a Buyer Indemnified Party, to the Escrow Agreement.  
   

(c) Within twenty (20) days after delivery of a Claim Notice, the Indemnifying Party shall deliver to the Indemnified Party the 
Response, in which the Indemnifying Party shall do one of the following: (i) agree that the Indemnified Party is entitled to receive all of the 
Claimed Amount (in which case the written response shall be accompanied by a payment by the Indemnifying Party to the Indemnified Party 
of the Claimed Amount, by check or by wire transfer); (ii) agree that the Indemnified Party is entitled to receive the Agreed Amount (in which 
case the written response shall be accompanied by a payment by the Indemnifying Party to the Indemnified Party of the Agreed Amount, by 
check or by wire transfer); or (iii) dispute that the Indemnified Party is entitled to receive any of the Claimed Amount. If the Response creates a 
Dispute, the Indemnifying Party and the Indemnified Party shall follow the procedures set forth in Section 6.3(d) for the resolution of such 
Dispute.  
   

(d) During the ninety (90)-day period following the delivery of a Response that reflects a Dispute, the Indemnifying Party and the 
Indemnified Party shall use good faith efforts to resolve the Dispute. If the Dispute is not resolved within such ninety (90)-day period, the 
Indemnifying Party and the Indemnified Party shall discuss in good faith the submission of the Dispute to an ADR Procedure. In the event the 
Indemnifying Party and the Indemnified Party agree upon an ADR Procedure, such parties shall, in consultation with the ADR Service, 
promptly agree upon a format and timetable for the ADR Procedure, agree upon the rules applicable to the ADR Procedure, and promptly 
undertake the ADR Procedure. The provisions of this Section 6.3(d) shall not obligate the Indemnifying Party and the Indemnified Party to 
pursue an ADR Procedure or prevent either such party from pursuing the Dispute in a court of competent jurisdiction; provided that, if the 
Indemnifying Party and the Indemnified Party agree to pursue an ADR Procedure, neither the Indemnifying Party nor the Indemnified Party 
may commence litigation or seek other remedies with respect to the Dispute prior to the completion of such ADR Procedure. Any ADR 
Procedure undertaken by the Indemnifying Party and the Indemnified Party shall be considered a compromise negotiation for purposes of 
federal and state rules of evidence, and all statements, offers, opinions and disclosures (whether written or oral) made in the course of the ADR 
Procedure by or on behalf of the Indemnifying Party, the Indemnified Party or the ADR Service shall be treated as confidential and, where 
appropriate, as privileged work product. Such statements, offers, opinions and disclosures shall not be discoverable or admissible for any 
purposes in any litigation or other proceeding relating to the Dispute (provided that this sentence shall not be construed to exclude from 
discovery or admission any matter that is otherwise discoverable or admissible). Notwithstanding the foregoing, all Claims against Seller or 
any Seller Indemnifying Party shall be satisfied first from the Escrow Fund. The fees and expenses of any ADR Service used by the 
Indemnifying Party and the Indemnified Party shall be shared equally by the Indemnifying Party and the Indemnified Party.  
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6.4 Survival of Representations and Warranties . All representations and warranties contained in this Agreement, the Seller Certificate or 
the Buyer Certificate shall (a) survive the Closing and (b) shall expire on the date twelve (12) months following the Closing Date, except that 
(i) the representations and warranties set forth in Sections 2.1, 2.2, 2.3, 3.1, 3.2, 3.3 and 3.6 (and the portion of the Seller Certificate or the 
Buyer Certificate relating thereto) shall survive the Closing without limitation. If an Indemnified Party delivers to an Indemnifying Party, 
before expiration of a representation or warranty, either a Claim Notice based upon a breach of such representation or warranty, or an Expected 
Claim Notice, then the applicable representation or warranty shall survive until, but only for purposes of, the resolution of the matter covered 
by such notice. If the legal proceeding or written claim with respect to which an Expected Claim Notice has been given is definitively 
withdrawn or resolved in favor of the Indemnified Party, the Indemnified Party shall promptly so notify the Indemnifying Party. 
Notwithstanding the foregoing, all Claim Notices must be given prior to the first anniversary of the Closing Date.  
   

6.5 Limitations .  
   

(a) Notwithstanding anything to the contrary herein, (i) the aggregate liability of the Seller for Damages under Section 6.1 shall not 
exceed and shall be limited to $300,000 plus the lesser of (A) the Fair Market Value (as defined below) of the Stock Consideration as of the 
date a potential indemnification claim is made, or (B) the value of the Stock Consideration at the Exchange Price on the Closing Date, and (ii) 
the Seller shall not be liable under Section 6.1 unless and until the aggregate Damages for which it would otherwise be liable exceed $1,000 (at 
which point the Seller shall become liable for the aggregate Damages including the $1,000); provided , that , the limitations set forth in this 
sentence shall not apply to a claim pursuant to Sections 6.1(a) and/or 6.1(b) relating to a breach of the representations and warranties set forth 
in Sections 2.1 or 2.2 (or the portion of the Seller Certificate relating thereto) or to a breach of the covenants set forth in Sections 5.2 and 5.3. 
For purposes of this Section 6.5, the term Fair Market Value shall mean the average closing price of the Buyer’s Common Stock as reported on 
the American Stock Exchange (or such successor securities exchange or market on which the Common Stock is then traded) over the twenty 
(20) consecutive trading days ending two (2) business days prior to the date an indemnification claim is made.  
   

(b) Notwithstanding anything to the contrary herein, (i) the aggregate liability of the Buyer for Damages under Section 6.2 shall not 
exceed and shall be limited to the Purchase Price, and (ii) the Buyer shall not be liable under Section 6.2 unless and until the aggregate 
Damages for which it would otherwise be liable exceed $1,000 (at which point the Seller shall become liable for the aggregate Damages, 
including the $1,000). For purposes solely of this Article VI, all representations and warranties of the Buyer in Article III shall be construed as 
if the term “material” and any reference to “Buyer Material Adverse Effect” (and variations thereof) were omitted from such representations 
and warranties.  
   

(c) Except with respect to claims based on fraud, after the Closing, the rights of the Indemnified Parties under this Article VI shall 
be the exclusive remedy of the Indemnified Parties with respect to claims resulting from or relating to any misrepresentation, breach of 
warranty or failure to perform any covenant or agreement contained in this Agreement.  
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6.6 Treatment of Indemnity Payments . Any payments made to an Indemnified Party pursuant to this Article VI shall be treated as an 
adjustment to the Purchase Price for tax purposes.  
   

ARTICLE VII  
   

DEFINITIONS  
   

For purposes of this Agreement, each of the following terms shall have the meaning set forth below.  
   

“ ADR Procedure ” shall mean a mutually acceptable alternative dispute resolution procedure, which may be non-binding or binding 
upon the parties, as they agree in advance.  
   

“ ADR Service ” shall mean the chosen dispute resolution service for an ADR Procedure.  
   

“ Acquired Assets ” shall mean all of the assets, properties and rights of Seller primarily used in the Business existing as of the Closing, 
including:  
   

(a) the computers, machinery, equipment, tools and tooling, furniture, fixtures, supplies, leasehold improvements, motor vehicles, 
inventories and other tangible personal property listed on Schedule 1.1(a) ;  
   

(b) the Intellectual Property listed on Schedule 1.1(a) ;  
   

(c) all rights under Assigned Contracts;  
   

(d) all claims, prepayments, deposits, refunds, causes of action, choses in action, rights of recovery, rights of setoff and rights of 
recoupment applicable solely to the Business;  
   

(e) the Permits listed on Schedule 1.1(a) ; and  
   

(f) the books, records, accounts, ledgers, files, documents, correspondence, lists (including customer and prospect lists), 
employment records, manufacturing and procedural manuals, Intellectual Property records, sales and promotional materials, studies, reports 
and other printed or written materials relating to the Acquired Assets.  
   

“ Affiliate ” shall mean any affiliate, as defined in Rule 12b-2 under the Exchange Act.  
   

“ Agreed Amount ” shall mean part, but not all, of the Claimed Amount.  
   

“ Ancillary Agreements ” shall mean the Escrow Agreement, bill of sale, trademark assignments and other instruments of conveyance 
referred to in Section 1.5(b)(iii) of this Agreement, the instrument of assumption and other instruments referred to in Section 1.5(b)(iv) of this 
Agreement.  
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“ Assigned Contracts ” shall mean any contracts, agreements or instruments listed on Schedule 4.1(c) .  
   

“ Assumed Liabilities ” shall mean (a) the obligations of the Seller to its creditors set forth on Schedule 1.3(a)(ii) as of the Closing, in an 
amount up to $300,000, which shall be paid by the Buyer directly to such creditors on the Closing Date, and (b) all obligations arising after the 
Closing under the Assigned Contracts.  
   

“ Business ” shall mean the development, customization and commercialization of personal health management tools, including, but not 
limited to, Personal Health Record, Personal HealthKey and PHR Money.  
   

“ Buyer ” shall have the meaning set forth in the first paragraph of this Agreement.  
   

“ Buyer Certificate ” shall mean a certificate to the effect that each of the conditions specified in clauses (a) through (c) (insofar as clause 
(c) relates to Legal Proceedings involving the Buyer) of Section 4.2 of this Agreement is satisfied in all respects.  
   

“ Buyer Material Adverse Effect ” shall mean a material adverse effect on the assets, business, condition (financial or otherwise) or 
results of operations of the Buyer, taken as a whole.  
   

“ CERCLA ” shall mean the federal Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended.  
   

“ Claimed Amount ” shall mean the amount of any Damages incurred or reasonably expected to be incurred in good faith by the 
Indemnified Party.  
   

“ Claim Notice ” shall mean written notification which contains (i) a description of the Damages incurred or reasonably expected in good 
faith to be incurred by the Indemnified Party and the Claimed Amount of such Damages, to the extent then known, (ii) a statement that the 
Indemnified Party is entitled to indemnification under Article VI of this Agreement for such Damages and a reasonable explanation of the basis 
therefor, and (iii) a demand for payment (in the manner provided in Section 6.3 of this Agreement) in the amount of such Damages.  
   

“ Closing ” shall mean the closing of the transactions contemplated by this Agreement.  
   

“ Closing Date ” shall mean November 20, 2003, or, if all of the conditions to the obligations of the Parties to consummate the 
transactions contemplated hereby (excluding the delivery at the Closing of any of the documents set forth in Article IV hereof) have not been 
satisfied or waived by such date, such mutually agreeable later date as soon as practicable (and in any event not later than three business days) 
after the satisfaction or waiver of all such conditions.  
   

“ Code ” shall mean the Internal Revenue Code of 1986, as amended.  
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“ Contracts ” shall mean, for purposes of Section 1.3(b), any fully executed contracts, agreements or instruments, to which the Seller is a 
party related primarily to the Business, including any agreements or instruments securing any amounts owed to the Seller, any employment 
contracts and any licenses or sublicenses relating to Intellectual Property.  
   

“ Controlling Party ” shall mean the party controlling the defense of any suit or proceeding relating to a third party claim for which 
indemnification is sought pursuant to Article VI of this Agreement.  
   

“ Customer Deliverables ” shall mean (a) the products related to the Business that the Seller (i) currently manufactures, markets, sells or 
licenses, or (ii) has manufactured, marketed, sold or licensed within the previous three years, or (iii) currently plans to manufacture, market, 
sell or license in the future as set forth in the Development Plan and (b) the services related to the Business that the Seller (i) currently provides, 
or (ii) has provided within the previous three years, or (iii) currently plans to provide in the future as set forth in the Development Plan.  
   

“ Damages ” shall mean any and all debts, monetary damages, fines, fees, penalties, interest obligations, deficiencies, losses and expenses 
(including amounts paid in settlement, interest, court costs, costs of investigators, reasonable fees and expenses of attorneys, accountants, 
financial advisors and other experts, and other reasonable expenses of litigation).  
   

“ Disclosure Schedule ” shall mean the disclosure schedule provided by the Seller to the Buyer on the date hereof.  
   

“ Dispute ” shall mean the dispute resulting if the Indemnifying Party in the Response disputes its liability for all or part of the Claimed 
Amount.  
   

“ Employee Benefit Plan ” shall mean any “employee pension benefit plan” (as defined in Section 3(2) of ERISA), any “employee 
welfare benefit plan” (as defined in Section 3(1) of ERISA), and any other written or oral plan, agreement or arrangement involving direct or 
indirect compensation, including insurance coverage, severance benefits, disability benefits, deferred compensation, bonuses, stock options, 
stock purchase, phantom stock, stock appreciation or other forms of incentive compensation or post-retirement compensation.  
   

“ Environmental Law ” shall mean any federal, state or local law, statute, rule or regulation or the common law relating to the 
environment or occupational health and safety, including any statute, regulation, administrative decision or order pertaining to (i) treatment, 
storage, disposal, generation and transportation of industrial, toxic or hazardous materials or substances or solid or hazardous waste; (ii) air, 
water and noise pollution; (iii) groundwater and soil contamination; (iv) the release or threatened release into the environment of industrial, 
toxic or hazardous materials or substances, or solid or hazardous waste, including emissions, discharges, injections, spills, escapes or dumping 
of pollutants, contaminants or chemicals; (v) the protection of wild life, marine life and wetlands, including all endangered and threatened 
species; (vi) storage tanks, vessels, containers, abandoned or discarded barrels and other closed receptacles; (vii) health and safety of 
employees and other persons; and (viii) manufacturing, processing, using, distributing, treating, storing, disposing, transporting or handling of 
materials regulated  
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under any law as pollutants, contaminants, toxic or hazardous materials or substances or oil or petroleum products or solid or hazardous waste. 
As used above, the terms “release” and “environment” shall have the meaning set forth in CERCLA.  
   

“ ERISA ” shall mean the Employee Retirement Income Security Act of 1974, as amended.  
   

“ ERISA Affiliate ” shall mean any entity which is, or at any applicable time was, a member of (1) a controlled group of corporations (as 
defined in Section 414(b) of the Code), (2) a group of trades or businesses under common control (as defined in Section 414(c) of the Code), or 
(3) an affiliated service group (as defined under Section 414(m) of the Code or the regulations under Section 414(o) of the Code), any of which 
includes or included the Seller.  
   

“ Excluded Assets ” shall mean the following assets of the Seller:  
   

(a) cash balances;  
   

(b) all trade and other accounts receivable and notes and loans receivable that are payable to the Seller, for products delivered or 
services provided prior to the Closing, together with any security held by the Seller for the payment thereof;  
   

(c) the corporate charter, qualifications to conduct business as a foreign corporation, arrangements with registered agents relating to 
foreign qualifications, taxpayer and other identification numbers, seals, minute books, stock transfer books and other documents relating to the 
organization and existence of the Seller as a corporation;  
   

(d) all rights relating to refunds, recovery or recoupment of Taxes;  
   

(e) any of the rights of the Seller under this Agreement or under the Ancillary Agreements; and  
   

(f) those assets listed on Schedule 1.1(b) attached hereto.  
   

“ Expected Claim Notice ” shall mean a notice that, as a result a legal proceeding instituted by or claim made by a third party, the 
Indemnified Party reasonably expects to incur Damages.  
   

“ Financial Statements ” shall mean:  
   

(a) the unaudited balance sheets and unaudited statements of income, changes in stockholders’ equity and cash flows of the Seller 
related to the Business for the year ended December 31, 2002 and as of and for the nine (9) month period ended on the Most Recent Balance 
Sheet Date, and  
   

(b) the Final Closing Balance Sheet and the unaudited consolidated statements of income, changes in stockholders’ equity and cash 
flows for the ten (10) months ended as of the Closing Date.  
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“ Final Closing Balance Sheet ” shall mean the final balance sheet prepared in accordance with GAAP for the period ended on the 
Closing Date, and attached hereto as Exhibit G .  
   

“ GAAP ” shall mean United States generally accepted accounting principles.  
   

“ Governmental Entity ” shall mean any court, arbitrational tribunal, administrative agency or commission or other governmental or 
regulatory authority or agency.  
   

“ Indemnified Party ” shall mean a party entitled, or seeking to assert rights, to indemnification under Article VI of this Agreement.  
   

“ Indemnifying Party ” shall mean the party from whom indemnification is sought by the Indemnified Party.  
   

“ Intellectual Property ” shall mean all intellectual property of Seller that is used primarily for the Business, including, but limited to the 
following:  
   

(a) patents, patent applications, patent disclosures and all related continuation, continuation-in-part, divisional, reissue, 
reexamination, utility model, certificate of invention and design patents, patent applications, registrations and applications for registrations;  
   

(b) trademarks or service marks, whether registered or under common law, trade dress, Internet domain names, logos, trade names 
and corporate names and registrations and applications for registration thereof, including, but not limited to, the names “CapMed”, CapMed 
Logo”, “Personal Health Record”, “PHR”, “Personal Healthkey” and “PHR Money”;  
   

(c) copyrights and registrations and applications for registration thereof;  
   

(d) mask works and registrations and applications for registration thereof;  
   

(e) computer software, data and documentation;  
   

(f) inventions, trade secrets and confidential business information, whether patentable or nonpatentable and whether or not reduced 
to practice, know-how, manufacturing and product processes and techniques, research and development information, copyrightable works, 
financial, marketing and business data, pricing and cost information, business and marketing plans and customer and supplier lists and 
information;  
   

(g) formulae, processes, customer lists, designs and manufacturing know-how;  
   

(h) other proprietary rights relating to any of the foregoing (including remedies against infringements thereof and rights of 
protection of interest therein under the laws of all jurisdictions); and  
   

(i) copies and tangible embodiments thereof.  
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“ Internal Systems ” shall mean the internal systems of the Seller that are primarily used for the Business, including computer hardware 
systems, software applications and embedded systems used in the operation of the Business.  
   

“ Invention Assignment Agreement ” shall mean the Buyer’s form of invention assignment agreement, which includes provisions for non-
disclosure, non-solicitation and confidentiality.  
   

“ Legal Proceeding ” shall mean any action, suit, proceeding, claim, arbitration or investigation before any Governmental Entity or before 
any arbitrator.  
   

“ Materials of Environmental Concern ” shall mean any chemicals, pollutants or contaminants, hazardous substances (as such term is 
defined under CERCLA), solid wastes and hazardous wastes (as such terms are defined under the Resource Conservation and Recovery Act), 
toxic materials, oil or petroleum and petroleum products or any other material subject to regulation under any Environmental Law.  
   

“ Most Recent Balance Sheet ” shall mean the unaudited consolidated balance sheet of the Seller related to the Business as of the Most 
Recent Balance Sheet Date.  
   

“ Most Recent Balance Sheet Date ” shall mean September 30, 2003.  
   

“ Non-controlling Party ” shall mean the party not controlling the defense of any suit or proceeding relating to a third party claim for 
which indemnification is sought pursuant to Article VI of this Agreement.  
   

“ Ordinary Course of Business ” shall mean the ordinary course of business consistent with past custom and practice.  
   

“ Parties ” shall mean the Buyer and the Seller.  
   

“ Permits ” shall mean all permits, licenses, registrations, certificates, orders, approvals, franchises, variances and similar rights issued by 
or obtained from any Governmental Entity and which (i) relate primarily to the Business and (ii) are material to the Business.  
   

“ Purchase Price ” shall mean the purchase price to be paid by the Buyer for the Acquired Assets at the Closing, as set forth in Section 1.3 
of this Agreement.  
   

“ Reasonable Best Efforts ” shall mean best efforts, to the extent commercially reasonable.  
   

“ Response ” shall mean a written response containing the information provided for in Section 6.3(c).  
   

“ Retained Liabilities ” shall mean any and all liabilities or obligations (whether known or unknown, absolute or contingent, liquidated or 
unliquidated, due or to become due and accrued or unaccrued, and whether claims with respect thereto are asserted before or after the Closing) 
of the Seller which are not Assumed Liabilities, including those liabilities set forth on Schedule 1.3(a)(i)  
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which are not otherwise listed on Schedule 1.3(a)(ii) . The Retained Liabilities shall also include, without limitation, all liabilities and 
obligations of the Seller:  
   

(a) for income, transfer, sales, use or other Taxes arising in connection with the consummation of the transactions contemplated by 
this Agreement (including any income Taxes arising as a result of (i) the transfer by the Seller to the Buyer of the Acquired Assets, (ii) the 
Seller having an “excess loss account” (within the meaning of Treasury Regulation §1.1502-19) in the stock of any Subsidiary of the Seller, or 
(iii) the acceleration of any intracompany items pursuant to Treasury Regulation §1.1502-13));  
   

(b) for costs and expenses incurred in connection with this Agreement or the consummation of the transactions contemplated by this 
Agreement;  
   

(c) under this Agreement or the Ancillary Agreements;  
   

(d) for any Taxes, including deferred taxes or taxes measured by income of the Seller earned prior to the Closing, any liabilities for 
federal or state income tax and FICA taxes of employees of the Seller which the Seller is legally obligated to withhold, any liabilities of the 
Seller for employer FICA and unemployment taxes incurred, and any liabilities of the Seller for sales, use or excise taxes or customs and 
duties;  
   

(e) under any agreements, contracts, leases or licenses which are listed on Schedule 1.1(b) ;  
   

(f) arising prior to the Closing under the Assigned Contracts, and all liabilities for any breach, act or omission by the Seller prior to 
the Closing under any Assigned Contract;  
   

(g) for repair, replacement or return of products manufactured or sold prior to the Closing;  
   

(h) arising out of events, conduct or conditions existing or occurring prior to the Closing that constitute a violation of or non-
compliance with any law, rule or regulation (including Environmental Laws), any judgment, decree or order of any Governmental Entity, or 
any Permit or that give rise to liabilities or obligations with respect to Materials of Environmental Concern;  
   

(i) to pay severance benefits to any employee of the Seller whose employment is terminated (or treated as terminated) in connection 
with the consummation of the transactions contemplated by this Agreement, and all liabilities resulting from the termination of employment of 
employees of the Seller prior to the Closing that arose under any federal or state law or under any Employee Benefit Plan established or 
maintained by the Seller.  
   

(j) to indemnify any person or entity by reason of the fact that such person or entity was a director, officer, employee, or agent of 
the Seller or was serving at the request of the Seller as a partner, trustee, director, officer, employee, or agent of another entity (whether such 
indemnification is for judgments, damages, penalties, fines, costs, amounts paid in settlement, losses, expenses, or otherwise and whether such 
indemnification is pursuant to any statute, charter document, bylaw, agreement, or otherwise);  
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(k) injury to or death of persons or damage to or destruction of property occurring prior to the Closing (including any workers 
compensation claim); and  
   

(l) for medical, dental and disability (both long-term and short-term benefits), whether insured or self-insured, owed to employees 
or former employees of the Seller based upon (A) exposure to conditions in existence prior to the Closing or (B) disabilities existing prior to 
the Closing (including any such disabilities which may have been aggravated following the Closing).  
   

“ Security Interest ” shall mean any liability, obligation, mortgage, pledge, security interest, encumbrance, charge or other lien (whether 
arising by contract or by operation of law), other than (i) mechanic’s, materialmen’s, and similar liens, (ii) liens arising under worker’s 
compensation, unemployment insurance, social security, retirement, and similar legislation, (iii) liens on goods in transit incurred pursuant to 
documentary letters of credit, in each case arising in the Ordinary Course of Business of the Seller and not material to the Seller, and (iv) liens 
for Taxes not yet due and payable.  
   

“ Seller ” shall have the meaning set forth in the first paragraph of this Agreement.  
   

“ Seller Certificate ” shall mean a certificate to the effect that each of the conditions specified in clauses (c), (d), (f) and (g) (insofar as 
clause (g) relates to Legal Proceedings involving the Seller) of Section 4.1 of this Agreement is satisfied in all respects.  
   

“ Seller Intellectual Property ” shall mean the Intellectual Property owned by or licensed to the Seller and covering, incorporated in, 
underlying or used in connection with the Customer Deliverables or the Internal Systems.  
   

“ Seller Material Adverse Effect ” shall mean a material adverse effect on the assets, business, condition (financial or otherwise) or results 
of operations of the Business, taken as a whole.  
   

“ Software ” shall mean any of the software owned by the Seller and used primarily in the Business.  
   

“ Subsidiary ”, individually, and “ Subsidiaries ”, collectively, shall mean each corporation, partnership, limited liability company, joint 
venture or other business association or entity in which the Seller has, directly or indirectly, an equity interest representing 50% or more of the 
capital stock thereof or other equity interests therein or voting power thereof.  
   

“ Taxes ” shall mean all taxes, charges, fees, levies or other similar assessments or liabilities, including income, gross receipts, ad 
valorem, premium, value-added, excise, real property, personal property, sales, use, transfer, withholding, employment, unemployment, 
insurance, social security, business license, business organization, environmental, workers  
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compensation, payroll, profits, license, lease, service, service use, severance, stamp, occupation, windfall profits, customs, duties, franchise and 
other taxes imposed by the United States of America or any state, local or foreign government, or any agency thereof, or other political 
subdivision of the United States or any such government, and any interest, fines, penalties, assessments or additions to tax resulting from, 
attributable to or incurred in connection with any tax or any contest or dispute thereof.  
   

“ Third Party Action ” shall mean any suit or proceeding by a person or entity other than a Party for which indemnification may be sought 
by a Party under Article VI.  
   

ARTICLE VIII  
   

MISCELLANEOUS  
   

8.1 Press Releases and Announcements . Neither Party shall issue any press release or public announcement relating to the subject matter 
of this Agreement without the prior written approval of the other Party; provided , however , that either Party may make any public disclosure 
it believes in good faith and upon advice of securities counsel is required by applicable law, regulation or stock market rule (in which case the 
disclosing Party shall use reasonable effort to advise the other Party and provide it with a copy of the proposed disclosure prior to making the 
disclosure).  
   

8.2 No Brokers . The Buyer on the one hand, and the Seller on the other hand, represent and warrant that they have not retained any 
finder, broker, investment banker or the like with respect to this Agreement and the transactions contemplated thereby, and each party agrees to 
indemnify, defend and hold harmless the other party from any claim from any claim arising therefrom.  
   

8.3 No Third Party Beneficiaries . This Agreement shall not confer any rights or remedies upon any person other than the Parties and their 
respective successors and permitted assigns.  
   

8.4 Entire Agreement . This Agreement (including the documents referred to herein) constitutes the entire agreement between the Parties 
and supersedes any prior understandings, agreements, or representations by or between the Parties, written or oral, with respect to the subject 
matter hereof.  
   

8.5 Succession and Assignment . This Agreement shall be binding upon and inure to the benefit of the Parties named herein and their 
respective successors and permitted assigns. Neither Party may assign either this Agreement or any of its rights, interests, or obligations 
hereunder without the prior written approval of the other Party; provided that the Buyer may assign some or all of its rights, interests and/or 
obligations hereunder to one or more Affiliates of the Buyer with the prior consent of Seller, which consent shall not be unreasonably withheld. 
   

8.6 Counterparts and Facsimile Signature . This Agreement may be executed in one or more counterparts, each of which shall be deemed 
an original but all of which together shall constitute one and the same instrument. This Agreement may be executed by facsimile signature.  
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8.7 Headings . The section headings contained in this Agreement are inserted for convenience only and shall not affect in any way the 
meaning or interpretation of this Agreement.  
   

8.8 Notices . All notices, requests, demands, claims, and other communications hereunder shall be in writing. Any notice, request, 
demand, claim, or other communication hereunder shall be deemed duly delivered four business days after it is sent by registered or certified 
mail, return receipt requested, postage prepaid, or one business day after it is sent for next business day delivery via a reputable nationwide 
overnight courier service, in each case to the intended recipient as set forth below:  
   

If to the Seller :  
   

David Sills  
CapMed Corporation  
105 Foulk Road  
Wilmington, Delaware 19803  

   
With a Copy to :  

   
Deborah L. Spranger, Esq.  
Saul Ewing LLP  
1200 Liberty Ridge Drive, Suite 200  
Wayne, Pennsylvania 19087  

   
If to the Buyer :  

   
Mark L. Weinstein  
Chief Executive Officer  
Bio-Imaging Technologies, Inc.  
826 Newtown-Yardley Road  
Newtown, Pennsylvania 18940-1721  

   
With a Copy to :  

   
William J. Thomas, Esq.  
Hale and Dorr LLP  
650 College Road East  
Princeton, New Jersey 08540  

   
Either Party may give any notice, request, demand, claim, or other communication hereunder using any other means (including personal 

delivery, expedited courier, messenger  
   

- 34 -  



service, telecopy, telex, ordinary mail, or electronic mail), but no such notice, request, demand, claim, or other communication shall be deemed 
to have been duly given unless and until it actually is received by the party for whom it is intended. Either Party may change the address to 
which notices, requests, demands, claims, and other communications hereunder are to be delivered by giving the other Party notice in the 
manner herein set forth.  
   

8.9 Governing Law . This Agreement shall be governed by and construed in accordance with the internal laws (and not the law of 
conflicts) of the State of Delaware without giving effect to any choice or conflict of law provision or rule (whether of the State of Delaware or 
any other jurisdiction) that would cause the application of laws of any jurisdictions other than those of the State of Delaware.  
   

8.10 Amendments and Waivers . The Parties may mutually amend any provision of this Agreement at any time prior to the Closing. No 
amendment of any provision of this Agreement shall be valid unless the same shall be in writing and signed by each of the Parties. No waiver 
by either Party of any right or remedy hereunder shall be valid unless the same shall be in writing and signed by the Party giving such waiver. 
No waiver by either Party with respect to any default, misrepresentation, or breach of warranty or covenant hereunder shall be deemed to 
extend to any prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or affect in any way any rights 
arising by virtue of any prior or subsequent such occurrence.  
   

8.11 Severability . Any term or provision of this Agreement that is invalid or unenforceable in any situation in any jurisdiction shall not 
affect the validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability of the offending term or 
provision in any other situation or in any other jurisdiction. If the final judgment of a court of competent jurisdiction declares that any term or 
provision hereof is invalid or unenforceable, the Parties agree that the court making the determination of invalidity or unenforceability shall 
have the power to limit the term or provision, to delete specific words or phrases, or to replace any invalid or unenforceable term or provision 
with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the invalid or unenforceable term or 
provision, and this Agreement shall be enforceable as so modified.  
   

8.12 Expenses . Except as set forth in Article VI, each Party shall bear its own costs and expenses (including legal fees and expenses) 
incurred in connection with this Agreement and the transactions contemplated hereby.  
   

8.13 Service of Process . Either Party may make service on the other Party by sending or delivering a copy of the process to the Party to 
be served at the address and in the manner provided for the giving of notices in Section 8.8. Nothing in this Section 8.13, however, shall affect 
the right of either Party to serve legal process in any other manner permitted by law.  
   

8.14 Specific Performance . Each Party acknowledges and agrees that the other Party would be damaged irreparably in the event any of 
the provisions of this Agreement (including Sections 5.1, 5.2 and 5.3 hereof) are not performed in accordance with their specific terms or 
otherwise are breached. Accordingly, each Party agrees that the other Party shall be entitled to  
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an injunction and other equitable relief to prevent breaches of the provisions of this Agreement and to enforce specifically this Agreement and 
the terms and provisions hereof in any action instituted in any court of the United States or any state thereof having jurisdiction over the Parties 
and the matter, in addition to any other remedy to which it may be entitled, at law or in equity.  
   

8.15 Construction .  
   

(a) The language used in this Agreement shall be deemed to be the language chosen by the Parties to express their mutual intent, 
and no rule of strict construction shall be applied against either Party.  
   

(b) Any reference to any federal, state, local, or foreign statute or law shall be deemed also to refer to all rules and regulations 
promulgated thereunder, unless the context requires otherwise.  
   

(c) Any reference herein to “including” shall be interpreted as “including without limitation”.  
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date first above written.  
   

   
[Signature page to Asset Purchase Agreement]  

BIO-IMAGING TECHNOLOGIES, INC.  

By:  
  

/s/ Mark L. Weinstein  

    Mark L. Weinstein  
    President and Chief Executive Officer  

CAPMED CORPORATION  

By:  
  

/s/ Wendy Angst  

Name:   Wendy Angst  
Title:    Chief Executive Officer  
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SHARE PURCHASE AGREEMENT  
   
THE UNDERSIGNED:  
   

   

1. Bio-Imaging Technologies Inc. , a company organised under the laws of the State of Delaware, United States of America, whose 
principal office is at Newtown, Pennsylvania, United States of America, (hereinafter referred to as the “Purchaser” ); 

and  
   

   

2. Reiber Consultancy B.V. , a private company with limited liability incorporated under the laws of The Netherlands, whose corporate 
seat is at Rotterdam, The Netherlands (hereinafter referred to as “Reiber” ); 

and  
   

   

3. Libertatis Ergo Holding B.V. , a private company with limited liability incorporated under the laws of The Netherlands, whose 
corporate seat is at Leiden, The Netherlands (hereinafter referred to as “Libertatis Ergo”); 

(the latter two companies hereinafter jointly referred to as the “Sellers”);  
   
WHEREAS  
   

   
A. The Purchaser wishes to purchase the Reiber Shares from Reiber and the Libertatis Ergo Shares from Libertatis Ergo; 

   
B. Reiber wishes to sell the Reiber Shares to the Purchaser. Libertatis Ergo wishes to sell the Libertatis Ergo Shares to the Purchaser; 

   
C. The Parties and the Company have signed the Letter of Intent; 
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D. The Parties wish to lay down in this Agreement the terms and conditions of the sale and purchase of the Shares; 



NOW HEREBY AGREE AS FOLLOWS  
   

   
1. INTERPRETATION 

   
1.1. Definitions 

The following capitalised terms and expressions in this Agreement shall have the following meanings:  
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Accounts 
  

the balance sheet as at the Balance Sheet Date and the profit and loss account of the Company for the period 
ended on the Balance Sheet Date together with the explanatory notes thereto 

Agreement   this agreement 

Annex   an annex to a Schedule 

Articles   the Articles of Association ( statuten ) of the Company, attached as Annex 3.5 to Schedule 3 

Authority 
  

a supranational, national, provincial, municipal or other governmental authority or court of a relevant 
jurisdiction 

Balance Sheet Date   31 December 2003 

Business Day   a day on which banks are generally open in both The Netherlands and the United States of America 

Civil Law Notary   civil law notary Wijnand Bossenbroek or another civil law notary of NautaDutilh, or any of their deputies 

Claim   any claim for payment made by the Purchaser under this Agreement 

Closing   the completion of the Transaction on the Closing Date 
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Closing Balance Sheet   the balance sheet as at the Closing Balance Sheet Date 

Closing Balance Sheet Date   30 November 2004 

Closing Date   the date on which the Agreement is signed 

Company 
  

Heart Core B.V., a company incorporated under the laws in The Netherlands, whose corporate seat 
is at Leiden, The Netherlands 

Compensation   an amount to be paid by the Sellers under a Claim pursuant to Clause 8 

Deed of Transfer   the notarial deed of transfer of the Shares referred to in Clause 2.2 

Director 
  

a member of a board of management ( bestuurder ) or of a supervisory board ( commissaris ) or any 
other Person holding a similar position in a company in a jurisdiction other than The Netherlands 

Employees   the employees of the Company listed in Annex 13.1 to Schedule 3 

Encumbrances   any rights of pledge, mortgage or usufruct, liens or attachments or similar charges 

Escrow Account 
  

the escrow account referenced on Schedule A of the Escrow Agreement maintained with the Escrow 
Agent in which the Escrow Amount is deposited 

Escrow Agent 
  

Wachovia Bank, National Association, a national banking association as escrow agent under the 
Escrow Agreement 
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Escrow Agreement 
  

the escrow agreement between the Sellers, the Purchaser and the Escrow Agent attached as 
Schedule 2 

Escrow Amount 

  

the balance of the Escrow Shares (as defined in the Escrow Agreement) and the Escrow Cash (as 
defined in the Escrow Agreement) deposited with the Escrow Agent, together with any dividends 
and/or interest thereon on the Escrow Account 

Euro or EUR   Euro 

Guarantor   Johan Hendrikus Christiaan Reiber 

Insurance Policies   the insurance policies listed in Annex 10 to Schedule 3 

Lease Agreements   The lease agreements listed in Annex 8.2 to Schedule 3 

Letter of Intent   the letter signed by the Purchaser and the Company dated 21 September 2004 

Libertatis Ergo Shares   the 150 shares in the share capital of the Company numbered D1 up to and including D150 

Material and Materially   representing a value in excess of EUR 50,000 (fifty thousand Euro). 

NautaDutilh   NautaDutilh N.V., lawyers, civil law notaries and tax advisers, acting as advisers to the Purchaser. 

Net Asset Value 
  

the sum of the paid-up part of the issued share capital, share premium reserve, other reserves and the 
balance of accumulated profits and losses of the Company 



   
8  

Parties   the parties to this Agreement 

Permits 
  

licences, exemptions, consents or other authorisations or clearances, howsoever named, granted by 
an Authority 

Person 
  

a natural person or a partnership, company, association, cooperative, mutual insurance society, 
foundation or any other body which operates externally as an independent unit or organisation 

Purchaser’s Common Stock   175,853 shares of the Purchaser’s common stock with a USD 0.00025 par value per share 

Purchase Price   the purchase price for the Shares referred to in Clause 3 

Real Property Rented   the real property listed in listed in Annex 8.2 to Schedule 3 

Reiber Shares 
  

the 450 shares in the share capital of the Company, A1 up to and including A150, B1 up to and 
including B150, and C1 up to and including C150 

Representations and 
Warranties   

the representations and warranties set out in Schedule 3 

Schedule   a Schedule to this Agreement 

Shares 

  

all of the 600 shares issued in the capital of the Company with a nominal value of EUR 45,38 each, 
divided in classes A, B, C, and D, each class containing 150 shares, and numbered per class from 1 
up to and including 150 

Tax 
  

a tax, levy, duty, or other charge or withholding of a similar nature, as well as any contribution to 
any social security 



   

   

  

  

or employee social security scheme, including any penalty, interest or costs payable in connection 
with any failure to pay or any delay in paying any of the same 

Tax Authority   an Authority competent to impose and/or collect Tax 

US Dollar or USD   U.S. dollar 

Third Party Claim   a claim made by a third party against the Company 

Transaction   the transaction contemplated by this Agreement. 

1.2. Interpretation 

   

  
a. No provision of this Agreement shall be interpreted adversely against a Party solely because that Party was responsible for drafting 

that particular provision. 

   
  b. Words denoting the singular shall include the plural and vice versa. Words denoting one gender shall include another gender. 

   

  
c. English language words used in this Agreement intend to describe Dutch legal concepts only and the consequences of the use of 

those words in English law or any other foreign law shall be disregarded. 

   

  
d. This Agreement has been drawn up in English. In the event of any discrepancy between the English text of this Agreement or any 

agreement resulting therefrom or relating thereto and any translation thereof, the English language version shall prevail. Subject to 
Clause 1.2 (c), the English (United Kingdom) language version shall also prevail for interpretation purposes. 
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e. References to any Dutch legal concept shall, in respect of any jurisdiction other than The Netherlands, be deemed to include the 

concept which in that jurisdiction most closely approximates the Dutch legal concept. 



   

  
f. The words “include”, “included” or “including” are used to indicate that the matters listed are not a complete enumeration of all 

matters covered. 

   

  
g. The headings used in this Agreement are for convenience or reference only and are not to affect the construction of this Agreement 

or to be taken into consideration in the interpretation of this Agreement. 

   

   

  h. Unless otherwise stated, references to Clauses are to Clauses of this Agreement. 

1.3. Schedules and Annexes 

Any Schedule and Annex referred to in this Agreement forms an integral and inseparable part of this Agreement.  
   

   
2. PURCHASE, SALE AND TRANSFER OF THE SHARES 

   
2.1. Purchase and sale of the Shares 

Subject to the terms and conditions set out in this Agreement, the Purchaser hereby purchases the Reiber Shares from Reiber and Reiber 
hereby sells the Reiber Shares to the Purchaser.  

   
Subject to the terms and conditions set out in this Agreement, the Purchaser hereby purchases the Libertatis Ergo Shares from Libertatis 
Ergo and Libertatis Ergo hereby sells the Libertatis Ergo Shares to the Purchaser.  

   

   
2.2. Transfer of the Shares 

On the Closing Date Reiber shall transfer the Reiber Shares to the Purchaser through the execution of the Deed of Transfer before the 
Civil Law Notary. A draft of the Deed of Transfer is attached hereto as Schedule 1 .  

   
On the Closing Date Libertatis Ergo shall transfer the Libertatis Ergo Shares to the Purchaser through the execution of the Deed of 
Transfer before the Civil Law Notary. A draft of the Deed of Transfer is attached hereto as Schedule 1 .  
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2.3. Acknowledgement 

The Sellers shall procure that the Company shall acknowledge the transfer of the Shares on the Closing Date by co-signing the Deed of 
Transfer and immediately to enter such transfer in its register of shareholders.  

   

   
3. PURCHASE PRICE AND PAYMENT 

   
3.1. Purchase Price 

The Purchase Price shall be a sum equal to EUR 1,700,000 payable as follows:  
   

   
  (A) to Reiber in consideration of the Reiber Shares an amount of EUR 1,275,000 shall be payable, of which 

   
  (i) an amount of EUR 637,500 shall be payable in cash 

and  
   

   
  (ii) the Purchaser’s Common Stock, 

and  
   

   

   

  (B) to Libertatis Ergo in consideration of the Libertatis Ergo Shares an amount of EUR 425,000 shall be payable in cash. 

3.2. Payment 

The Purchase Price shall be paid on the Closing Date as follows:  
   

   

  
(I) The Purchaser shall transfer the sum of the cash amounts of the Purchase Price ultimately on the Closing Date to the bank account 

in the name of Kwaliteitsrekening Notarissen Amsterdam NautaDutilh N.V. with ABN AMRO Bank N.V., account number 
45.24.77.999 with reference to file number 50058973. 

The Civil Law Notary is hereby instructed by the Parties immediately after the Deed of Transfer shall have been executed to release 
the sum of the cash amounts of the Purchase Price as follows  
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(a) an amount of EUR 573,750 (five hundred seventy three thousand seven hundred and fifty Euro) to be transferred to the bank 

account of Reiber with Rabobank (account number 0170614875); 

   

  
(b) an amount of EUR 382,500 (three hundred eighty two thousand and five hundred Euro) to be transferred to the bank account 

of Libertatis Ergo with ABN AMRO bank (account number 603936105); and 

   

  
(c) an amount of EUR 106,250 (hundred six thousand two hundred fifty Euro (the Escrow Amount) to be transferred to the 

Escrow Account with Wachovia Bank, National Association (account number 1572009437). 

   

  
(II) Subject to the Deed of Transfer having been executed on the Closing Date, the Purchaser shall transfer the Purchaser’s Common 

Stock as follows: 

   
  (a) an amount of 158,268 shares of the Purchaser’s Common Stock to Reiber; and 

   

  
(b) an amount of 17,585 shares of the Purchaser’s Common Stock to the Escrow Account with Wachovia Bank, National 

Association (account number 1572009437). 

The Parties hereby acknowledge that the transfer of the Purchaser’s Common Stock will, as shall be evidenced by copies of an 
instruction letter and a legal opinion of Morgan, Lewis & Bockius LLP to the transfer agent, be effective as from the Closing Date, 
although the original stock certificates of the Purchaser’s Common Stock will be delivered to Reiber and the Escrow Agent 
respectively within five (5) business days as from the Closing Date.  

   

   
4. ESCROW 

Prior to or on the Closing Date the Parties shall open the Escrow Account with the Escrow Agent and shall execute the Escrow 
Agreement, is attached as Schedule 2. The Escrow Agent shall operate the Escrow Account in accordance with the provisions of the 
Escrow Agreement.  
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The Sellers shall be entitled to require that the Purchaser satisfy any Claim from the Escrow Account to the extent that the Escrow 
Amount is adequate.  

   

   
5. CLOSING 

   
5.1. Place of Closing 

Closing shall take place on the Closing Date at the offices of NautaDutilh in Amsterdam, The Netherlands.  
   

   
5.2. Repayment of debt and release of guarantees 

The Sellers shall procure at Closing  
   

   

  
a. the repayment of any amount owed to the Company by the Sellers or by any group company of the Sellers (other than the 

Company), or by the Directors or employees of the Sellers or of any such group company, regardless of whether or not such amount 
is due for repayment; 

   

   

  
b. the release of the Company from any guarantee, indemnity, letter of comfort or Encumbrance or other similar liability given or 

incurred by it for the benefit of (i) the Sellers or any group company of the Sellers (other than the Company) or (ii) any of the 
Directors or employees of the Sellers or of any group company of the Sellers, whether actual or contingent. 

5.3. Further action to be taken at Closing 

At Closing the Parties shall further take such action and shall sign such documents as shall be required to be taken or signed in order to 
complete the Transaction.  

   

   
6. REPRESENTATIONS AND WARRANTIES 

   
6.1. Representations and Warranties 

The Sellers represent and warrant to the Purchaser that each of the Representations and Warranties set out in Schedule 3 is true and 
accurate at the moment of signing this Agreement and shall be true and accurate at the Closing, save to the extent that any disclosures 
have explicitly, specifically and unambiguously been made in this Agreement.  
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Each of the Representations and Warranties shall be construed as a separate representation and/or warranty and shall not be limited by 
the terms of any of the other Representations and/or Warranties, either expressly or by means of reference.  

   

   
6.2. Disclosures 

Disclosures against any of the Representations and Warranties shall not be deemed to be disclosures against any other Representation 
and/or Warranty unless such disclosure is explicitly repeated as a disclosure also against such other Representation and/or Warranty.  

   

   
6.3. Effects of Representations and Warranties and duty to investigate 

   

6.3.1. By giving the Representations and Warranties, the Sellers unconditionally accept the legal consequences set out in Clause 7 in the event 
that for whatever reason (including force majeure, but excluding any reason which is imputable to the Purchaser) any fact or situation 
appears not to be as represented or warranted. 

   

   

6.3.2. In the event that any fact or situation appears not to be as represented or warranted the Sellers hereby expressly waive the right to argue 
in or out of court that in reliance upon any action or omission on the part of the Purchaser or any Person acting for the Purchaser or upon 
the negotiations between the Parties it was entitled to assume that the Purchaser would investigate or further investigate such fact or 
situation prior to Closing, save where the Sellers prove either that the Purchaser or such Person knew at that time that the fact or 
situation concerned was not as represented or warranted or that the breach of the Representation or Warranty is imputable to the 
Purchaser. The aforegoing shall apply instead of Article 7:17 (5) of the Civil Code. 

7. COMPENSATION 

   
7.1. General principle 

In the event of a breach of any of the Representations and Warranties, the Purchaser has the right to submit to the Sellers a Claim for 
Compensation (without prejudice to any other right of the Purchaser, including the right  
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to demand specific performance). In that event, the Sellers shall pay to the Purchaser or, at the option of the Purchaser, to the Company 
and/or any of the Subsidiaries, by way of correction to the Purchase Price an amount, necessary to put the Purchaser, the Company and 
the Subsidiaries in the financial position they would have been in if the facts or circumstances giving rise to such breach had not occurred 
or arisen. Such amount shall be increased by interest at the rate referred to in Article 6:120(2) of the Civil Code from and including the 
Closing Date until and including the date of payment.  

   

   
7.2. Information with respect to Claim 

Where the Purchaser considers making a Claim for Compensation it shall, within a period of two months as from discovery of the 
circumstances giving rise to such Claim, notify the Sellers giving reasonable particulars of the facts relating to such Claim and its best 
estimate of the likely amount of the Claim. Such a notification given within such period shall be considered a notification within the 
meaning of Article 7:23(1) of the Civil Code.  

   

   
7.3. Defence against Third Party Claims 

Where a Claim of the Purchaser for Compensation is based upon or relates to a Third Party Claim, the Purchaser or the Company shall 
notify the Sellers of such Third Party Claim within two months after becoming aware thereof. As soon as possible following the date of 
that notification the Parties shall consult each other on the course of action to be taken. The Purchaser shall, however, at its sole discretion 
and subject to any restriction under any insurance policy, be entitled to take, or procure the Company to take, any action necessary to 
defend the Third Party Claim. The Purchaser shall use reasonable endeavours to strike a fair balance between the interests of the Sellers 
in keeping the Compensation as low as possible and the interests of the Purchaser and the Company to maintain good business relations 
with the third party concerned. The Company shall not be under any obligation to rely on any general terms and conditions.  

   
The Parties will cooperate with each other in dealing with any Third Party Claim and will allow each other access to all relevant books 
and records during normal business hours and at the place where the same are normally kept, with full right to make copies thereof or 
take extracts therefrom. Such books and records shall be subject to a duty of  

   
15  



confidentiality except for disclosure necessary for resolving such Third Party Claim or otherwise required by applicable law or stock 
exchange rules.  

   

   
7.4. Effect of Tax, specific provisions and insurance 

In determining the financial position the Purchaser would have been in if a breach of the Representations and Warranties had not occurred 
or arisen (as referred to in Clause 7.1) the following factors shall be taken into account  

   

   
  a. i.        any Tax refund actually received by the Company or 

   

  
ii. any reduction in Tax actually payable by the Company with respect to the financial year to which the Accounts relate or any 

preceding year, to the extent that such refund or reduction is directly attributable to the facts giving rise to the Claim; and/or 

   
  b. the release of any specific provision, which is directly attributable to the facts giving rise to the Claim, or in the Accounts; and/or 

   

   

  
c. any amount actually received by the Company under any insurance policy or from any third party, to the extent that such amount is 

directly attributable to the facts giving rise to the Claim. 

7.5. Taxation on payments by the Sellers 

If any payment by way of Compensation forms part of the Purchaser’s or the Company’s taxable profit (or reduces its Tax losses) the 
Sellers shall pay to the Purchaser or the Company such additional amount (taking into account any Tax payable in respect of such 
additional amount) as will ensure that the Purchaser or the Company receives and retains a net amount equal to the full amount which it 
would have received and retained had the payment not formed part of the Purchaser’s or the Company’s taxable profit (or reduced its Tax 
losses).  

   

   
7.6. Payment without deductions 

All sums payable by the Sellers to the Purchaser or the Company pursuant to any Claim for Compensation shall be paid free and clear of 
any deductions or withholdings whatsoever save only as may be required  
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by law. Where any deduction or withholding is required by law from any Compensation (save to the extent that the Purchaser or the 
Company may be credited for such deduction or withholding), the Sellers shall be obliged to pay to the Purchaser or the Company such 
greater sum as will, after such deduction or withholding, leave the Purchaser or the Company with the same amount as it would have been 
entitled to receive in the absence of any such deduction or withholding.  

   

   
7.7. No claims against Directors or Employees 

The Sellers shall refrain from bringing any claim against any Director or Employee of the Company in respect of any information 
supplied by such Director or Employee to the Purchaser or any of the persons authorised by the Purchaser in connection with the 
Company, save in the event of wilful intent or gross negligence.  

   

   
8. LIMITATIONS TO COMPENSATION FOR BREACH OF REPRESENT ATIONS AND WARRANTIES OR COVENANTS 

   
8.1. Limitations in time 

Without prejudice to any rights the Purchaser may have under  
   

   

  

(i) the Representations and Warranties set out in Sections 1, 2, 3, 4, 18 and 19 of Schedule 3 , which shall survive the Closing Date for 
the period during which any party can commence proceedings, as a result of which the Purchaser becomes aware of a fact or 
situation the presence or absence of which the Sellers have warranted or represented under this Agreement (which period shall be 
extended by three (3) months in order to enable the Purchaser to submit a Claim for Compensation), and 

   

  
(ii) the Representations and Warranties set out in Sections 12.2 and 12.4 of Schedule 3 , which shall survive the Closing Date for a 

period of 36 months; 

the Purchaser shall no longer be entitled to claim any Compensation for breach of any of the other Representations and Warranties, upon 
expiry of eighteen (18) months from the Closing Date.  

   
The above shall apply instead of Article 7:23(2) of the Civil Code.  
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8.2. Limitations as to amount of Compensation for breach of Representations or Warranties 

   
8.2.1. Maximum Compensation 

The Purchaser shall not be entitled to claim any Compensation for breach of any of the Representations and Warranties insofar as the 
aggregate Compensation due (other than for breach of any of the Representations and Warranties set out in the Sections referred to above) 
exceeds EUR 1,000,000 (one million Euro).  

   

   
8.2.2 Threshold 

The Purchaser shall not be entitled to any Compensation with respect to any Claim or Claims for breach of any of the Representations and 
Warranties unless the aggregate amount of Compensation due exceeds EUR 50,000 (fifty thousand Euro), but in that event the Sellers 
shall be liable for the whole amount of such Claim(s) and not merely for the excess.  

   

   
9. SPECIFIC COVENANTS 

With respect to the Purchaser’s Common Stock to be acquired in connection with the purchase of the Shares under the Agreement:  
   

   

  
a. Reiber is an “accredited investor” as such term is defined in Rule 501(a) promulgated under the Securities Act of 1933, as amended 

(the “Securities Act” ); and 

   

  
b. Reiber has such knowledge and experience in financial and business matters that it is capable of evaluating the merits and risks of 

the investment in the Purchaser’s Common Stock; and 

   

  
c. Reiber is receiving the Purchaser’s Common Stock for investment for its own account and not with a view to, or for resale in 

connection with, the distribution or other disposition thereof, other than a distribution by Reiber to its stockholders or as otherwise 
contemplated hereby; and 
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d. Reiber has been advised that the Purchaser’s Common Stock will be deemed to be restricted under the Securities Act, and that a 

restrictive legend in substantially the following form shall be 



placed on the certificates representing such shares:  
   

THE SECURITIES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED (THE “1933 ACT”), OR THE SECURITIES ACT OF ANY STATE AND MAY NOT BE OFFERED, SOLD, OR 
OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED UNLESS AND UNTIL REGISTERED UNDER THE 1933 
ACT OR APPLICABLE STATE SECURITIES ACTS OR, IN THE OPINION OF COUNSEL IN FORM AND SUBSTANCE 
SATISFACTORY TO THE ISSUER OF THESE SECURITIES, SUCH OFFER, SALE OR TRANSFER, PLEDGE OR 
HYPOTHECATION IS IN COMPLIANCE THEREWITH.  

   

   
10. NON-COMPETITION 

Each of Reiber and the Guarantor hereby undertakes towards both the Purchaser and the Company that it will not itself or allow any 
company of its group without the prior written consent of the Purchaser  

   

   

  

a. for a period of three (3) years from the Closing Date in any capacity or in any way whatsoever in The Netherlands, either directly or 
indirectly be engaged in or concerned with, or approach any Person with a view to being engaged in or concerned with, the conduct 
of any business involving the development or production of or the trading in any products developed, produced or traded, or the 
provision of services developed or provided, by the Company as developed, produced, traded or provided at the Closing Date or 
which may compete therewith; 

   

  

b. for a period of three (3) years from the Closing Date persuade or cause, or attempt to persuade any employee or any distributor or 
commercial agent of the Company to terminate his relationship with the Company, or employ or engage any such person within one 
(1) year of the effective termination of his relationship with the Company, or take any action that may result in the impairment of 
the relationship between such employee or distributor or commercial agent and the Company; 
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  c. for a period of three (3) years from the Closing Date persuade or  



cause or attempt to persuade any customer, supplier of or Person otherwise doing business with the Company to terminate his 
relationship with the Company or take any action that may result in the impairment of such relationship or assist or cause or attempt 
to assist any competitor of the Company in the conduct of any business referred to in paragraph (a) hereof;  

   

   
  d. use the name Heart Core B.V. or any abbreviation thereof or any combination including such name, or the logo of the Company. 

Without limiting the generality of the foregoing, the Sellers shall refrain from knowingly taking any action which may adversely affect 
the business of the Company. The Sellers shall also ensure that none of the companies of their groups shall take any such action.  

   

   
11. CONFIDENTIALITY 

Each Party undertakes that it will not at any time disclose or use, with detrimental effect for the other Party, any confidential information 
concerning this Agreement , or concerning the business and affairs of the other Party, except  
   

   
  a. to the extent required by applicable law or stock exchange rules or by any Authority; 

   
  b. to its professional advisers subject to a duty of confidentiality and only to the extent necessary for any lawful purpose; and 

   

   

  
c. to the extent that at the date hereof or hereafter such information is public knowledge other than through unlawful disclosure of 

which that Party at the time of disclosure was or could reasonably have been aware that it was unlawful. 

12. MISCELLANEOUS 

   
12.1. Invalid provisions 

In the event that a provision of this Agreement is null and void or unenforceable (either in whole or in part), the remainder of this 
Agreement shall continue to be effective to the extent that, given this Agreement’s substance and purpose, such remainder is not 
inextricably related to the null and void or unenforceable provision. The Parties shall make every effort to reach agreement on a new 
clause which differs as little as possible from the null and void or unenforceable provision, taking into account the substance and purpose 
of this Agreement.  
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12.2. Further action 

If at any time after Closing any further action is necessary or desirable in order to implement this Agreement, each Party shall at its 
own cost execute and deliver any further documents and take all such necessary action as may reasonably be requested from each of it. 

   

   
12.3. Amendment 

No amendment to this Agreement shall have any force or effect unless it is in writing and signed by the Parties.  
   

   
12.4. Costs 

Each Party shall bear its own costs in connection with the preparation, negotiation and signing of this Agreement.  
   

   
12.5. No implied waiver; no forfeit of rights 

   
  a. Any waiver under this Agreement must be given by notice to that effect. 

   

   

  
b. Where a Party does not exercise any right under this Agreement (which shall include the granting by a Party to any other Party of 

an extension of time in which to perform its obligations under any provision hereof), this shall not be deemed to constitute a 
forfeit of any such rights ( rechtsverwerking ). 

12.6. Notice 

   

  
12.6.1. Any notice or other communication under or in connection with this Agreement shall be in writing and delivered by hand or sent by 

facsimile, by courier, or by registered mail and shall be effective, in the absence of earlier receipt: 
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a. if sent by facsimile, two (2) business hours after receipt. Receipt shall be deemed to have occurred when transmission of such 

facsimile communication has been completed and a positive transmission report has been produced by the transmitting  



machine. For the purposes of this provision, “business hour” shall mean any time between 09.00 and 18.00 hours on a Business Day 
in the country of the addressee.  

   

   
  b. if sent by courier service, three (3) days after dispatch, 

   
  c. if sent by registered mail, three (3) days after dispatch. 
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12.6.2. Notices under the Agreement shall be sent to the addresses of the Parties and the Company as specified below: 

Purchaser     

Name   Bio-Imaging Technologies, Inc 
Address   826 Newtown Yardley Road 
    Newtown, PA 18940 
    United States of America 
Fax number   +1 267-757-3007 
Attn   Ted I. Kaminer 
With copy to   NautaDutilh N.V. 
Address   Strawinskylaan 1999 
    1077 XV Amsterdam 
    The Netherlands 
Fax number   +31 20 71 71 111 
Attn   Jaap Stoop 

Reiber     

Name   Reiber Consultancy B.V. 
Address   Nachtegaallaan 19 
    3055 CN Rotterdam 
    The Netherlands 
Fax number   +31 71 52 66 801 
E-mail   J.H.C.Reiber@lumc.nl 
    hreiber@xs4all.nl 
Attn   Mr. J.H.C. Reiber 

Libertatis Ergo     

Name   Libertatis Ergo Holding B.V. 
Address   Rapenburg 70 kamer B0.09 
    2311 EZ Leiden 
    The Netherlands 
E-mail   hiddinga@leh.leidenuniv.nl 
Attn   Mr. B.P.Hiddinga 



or such other address as the Party to be given notice may have notified to the other Party from time to time in accordance with this 
Clause for that purpose.  

   

   

   

12.6.3. The provisions of this Clause shall not apply in relation to the service of documents for the purpose of litigation. 

12.7. Assignment or encumbrance 

No Party may assign this Agreement ( contractsoverneming ) or assign or encumber any of its rights thereunder without the prior 
written consent of the others except that the Purchaser may assign this Agreement to a group company .  

   

   
12.8. Civil Law Notary 

The Parties are aware of the fact that the Civil Law Notary works with NautaDutilh, the firm that advises the Purchaser in the 
Transaction. With reference to the Code of Conduct ( Verordening beroeps- en gedragsregels ) established by the Royal Notarial 
Professional Organisation ( Koninklijke Notariële Beroepsorganisatie ), the Parties hereby explicitly agree (i) that the Civil Law 
Notary shall execute any notarial deeds related to this Agreement and (ii) that the Purchaser is assisted and represented by NautaDutilh 
in relation to this Agreement and any agreements that may be concluded, or disputes that may arise, in connection therewith.  

   

   
12.9. Joint and several liability of the Sellers 

The Sellers shall be jointly and severally ( hoofdelijk ) liable for the performance of their obligations under this Agreement.  
   

   
12.10. Choice of Law 

This Agreement shall be exclusively governed by and construed in accordance with the laws of The Netherlands, without regard to any 
conflict of law rules under Dutch private international law.  

   

   
12.11. Disputes 

Any dispute arising in connection with this Agreement shall be submitted  
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to the jurisdiction of the competent court in Amsterdam, The Netherlands, which jurisdiction shall be exclusive subject to the next 
following sentence. The submission to the jurisdiction of this court shall not limit the right of the Purchaser to institute proceedings in any 
other court of competent jurisdiction.  

   
This Agreement has been signed on 10 December 2004.  
   

   
   

24  

For and on behalf of  
Bio-Imaging Technologies Inc.    

For and on behalf of  
Reiber Consultancy B.V  

/s/ Mark L. Weinstein  
  

/s/ Johan Reiber  

By: M.L. Weinstein   By: J.H.C. Reiber 

For and on behalf of     

Libertatis Ergo Holding B.V. 

/s/ B.P.Hiddinga  
    

By: B.P.Hiddinga     



The Guarantor hereby irrevocably and unconditionally (i) guarantees to the Purchaser, as its own independent obligation and not merely by 
way of surety ( borg ), the punctual performance by Reiber of all of Reiber’s obligations under this Agreement and (ii) agrees with the 
Purchaser to be jointly and severally ( hoofdelijk ) liable with Reiber towards the Purchaser for the punctual performance by Reiber of all of 
Reiber’s obligations under this agreement and (iii) agrees with the Purchaser that if and to the extent such punctual performance is not possible 
on the part of the Guarantor, to compensate the Purchaser for any loss the Purchaser may suffer as a result of any default of Reiber under any 
obligation under this Agreement ( tekortkoming in de nakoming van zijn verbintenis ).  
   
The Guarantor further hereby explicitly agrees that the Civil Law Notary shall execute any notarial deeds required for the transfer of any of the 
Shares.  
   
The Guarantor further hereby explicitly acknowledges and accepts to its obligations under Clause 10.  
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Exhibit 10.18 
   

For and on behalf of  
Johan Hendrikus Christiaan Reiber 

/s/ Johan Reiber  

By:   Johan Hendrikus Christiaan Reiber  

FOURTH MODIFICATION OF OFFICE SPACE LEASE  
   

This Fourth Modification of Office Space Lease (this “Agreement”) made this 29 th day of September, 2004 by and between 826 
NEWTOWN ASSOCIATES, L.P., having an address c/o First Evergreen, 101 Eisenhower Parkway, Roseland, New Jersey 07068 
(“Landlord”), and BIOIMAGING TECHNOLOGIES, INC., having an address at 826 Newtown Yardley Road, Newtown, Pennsylvania 18940 
(“Tenant”).  
   

WITNESSETH:  
   

WHEREAS, by lease agreement, dated September, 1999 (the “Original Lease”), Landlord’s predecessor in interest leased to Tenant and 
Tenant hired from Landlord’s predecessor in interest, certain premises (the “Original Premises”) consisting of approximately 16,881 gross 
rentable square feet in the building (the “826 Building”) known as 826 Newtown Yardley Road, Newtown, Pennsylvania; and  
   

WHEREAS, by document entitled” First Modification of Office Space Lease”, dated January 11, 2002 (the “First Modification”), 
Landlord leased to Tenant and Tenant hired from Landlord certain additional premises (the “Additional Space”), consisting of approximately 
14,284 gross rentable square feet in the building (the “828 Building”) known as 828 Newtown Yardley Road, Newtown, Pennsylvania; and  
   

WHEREAS, by letter agreement, dated June 5, 2002 (the “Letter Agreement”), the gross rentable square foot area of the Additional 
Space was modified to include an additional 321 gross rentable square feet increasing the total area of Additional Space to approximately 
14,605 gross rentable square feet; and  
   

WHEREAS, by document entitled “Second Modification of Office Space Lease”, dated January, 2003 (the “Second Modification”), 
Landlord leased to Tenant and Tenant hired from Landlord certain additional premises (the “New Space”), consisting of approximately 221 
gross rentable square feet located adjacent to the Original Premises in the 826 Building; and  
   

WHEREAS, by document entitled “Third Modification of Office Space Lease”, dated March 11, 2004 (the “Third Modification”), 
Landlord leased to Tenant and Tenant hired from Landlord certain additional premises (i) consisting of approximately 1,893 gross rentable 
square feet located in the 828 Building (the “April, 2004 Expansion Space”), (ii) consisting of approximately 5,945 gross rentable square feet 
located on the second (2nd) floor of the 826 Building (the “August, 2004 Expansion Space”), and (iii) consisting of approximately 2,077 gross 
rentable square feet located on the first (151) floor of the 826 Building (the “October, 2006 Expansion Space”); and  
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WHEREAS, the Original Premises, the Additional Space, the New Space, the April, 2004 Expansion Space and the August, 2004 
Expansion Space (but not the October, 2006 Expansion Space) are herein collectively referred to as the “Premises”; and  
   

WHEREAS, the Original Lease, the First Modification, the Letter Agreement, the Second Modification and the Third Modification are 
herein collectively referred to as the “Lease”; and  
   

WHEREAS, Landlord and Tenant wish to further modify and amend the Lease as hereinafter set forth;  
   

NOW, THEREFORE, for and in consideration of the above premises, the mutual covenants hereinafter contained, and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Landlord and Tenant hereby agree as follows:  
   

1. Premises. (a) As of the “New Expansion Space Commencement Date” (as said term is hereinafter defined), the definition and 
description of the Premises in the Lease shall be modified and amended to include certain additional premises (the “New Expansion Space”), 
consisting of approximately 12,749 gross rentable square feet presently leased by Axcell Biosciences Corporation (“Axcell”), located on the 
first (151) floor of the 826 Building. The New Expansion Space is more particularly described on Exhibit A attached hereto. In addition to the 
foregoing, as of the New Expansion Space Commencement Date, the definition and description of the Premises in the Lease shall be modified 
and amended to also include the October, 2006 Expansion Space. As a result of the foregoing, the definition and description of the Premises in 
the Lease shall, as of the New Expansion Space Commencement Date, refer to (i) the Original Premises described in the Original Lease, (ii) the 
Additional Space described in the First Modification as modified by the Letter Agreement, (iii) the New Space described in the Second 
Modification, (iv) the April, 2004 Expansion Space described in the Third Modification, (v) the August, 2004 Expansion Space described in 
the Third Modification, (vi) the October, 2006 Expansion Space described in the Third Modification, and (vii) the New Expansion Space 
described herein, and shall consist of approximately 54,371 gross rentable square feet.  
   

(b) Landlord and Tenant acknowledge that the Third Modification presently provides that the Term for the October, 2006 Expansion 
Space shall commence on October 1, 2006. As the Term for the October, 2006 Expansion Space is now scheduled to commence on the New 
Expansion Space Commencement Date, the terms and provisions of the Third Modification with respect to the October, 2006 Expansion Space 
are hereby modified and amended accordingly.  
   

(c) Tenant agrees that the terms and provisions of Section 1 (d) of the Third Modification pertaining to Tenant’s option to cancel and 
terminate the Lease with respect to the April, 2004 Expansion Space shall not be applicable to the leasing of the New Expansion Space by 
Tenant hereunder.  
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(d) As of the New Expansion Space Commencement Date, Landlord shall provide Tenant with an additional six (6) reserved parking 
spaces in the first row of parking spaces located in the parking area in front of the 826 Building.  
   

2. Term. (a) The Term for the New Expansion Space and the October, 2006 Expansion Space shall commence on the date (the “New 
Expansion Space Commencement Date”) Landlord delivers possession of the New Expansion Space and the October, 2006 Expansion Space to 
Tenant with the” New Expansion Space Work” (as hereinafter defined in Section 8), exclusive of so-called “punchlist” items, substantially 
completed. The New Expansion Space Work shall be deemed substantially completed at such time as the only items of the New Expansion 
Space Work to be completed are those which will not substantially interfere with Tenant’s use and occupancy of the New Expansion Space and 
the October, 2006 Expansion Space. Landlord estimates that the New Expansion Space Commencement Date shall occur on or about January 
1, 2005, however, Tenant acknowledges that said New Expansion Space Commencement Date may occur earlier or later than January 1, 2005. 
Notwithstanding the foregoing, should Landlord be delayed in delivering possession of the New Expansion Space and/or the October, 2006 
Expansion Space to Tenant, or in substantially completing the New Expansion Space Work, by reason of Tenant’s delay, lack of cooperation, 
request for changes in the New Expansion Space Work, or the performance of work by anyone employed or engaged by Tenant, or by reason of 
any other act or omission of Tenant, the New Expansion Space Commencement Date shall be the date which is the earlier of (i) the date when 
Landlord delivers possession of the New Expansion Space and the October, 2006 Expansion Space to Tenant with the New Expansion Space 
Work, exclusive of so-called “punchlist” items, substantially completed as hereinabove provided, or (ii) the date when Landlord would have 
delivered possession of the New Expansion Space and the October, 2006 Expansion Space to Tenant with the New Expansion Space Work, 
exclusive of so-called “punchlist” items, substantially completed but for the occurrence of any Tenant delay referred to above. The Term for 
the New Expansion Space and the October, 2006 Expansion Space shall expire on the expiration date of the Lease (i.e., June 30, 2010). It is 
intended that the Term for the New Expansion Space and the October, 2006 Expansion Space shall be coterminous with the Term of the Lease, 
including any renewals thereof.  
   

(b) Tenant acknowledges that the April, 2004 Expansion Space Commencement Date occurred on April 1, 2004 and the August, 2004 
Expansion Space Commencement Date occurred on August 1, 2004.  
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3. Rent. (a) Commencing on the New Expansion Space Commencement Date and continuing through the balance of the current Term, 
Fixed Basic Rent for the New Expansion Space only shall be calculated and payable as follows:  
   

   
(b) Section 3(c) of the Third Modification is amended to provide that commencing on the New Expansion Space Commencement Date, 

the gross rentable square foot area of the October, 2006 Expansion Space shall be included in calculating the amount of Fixed Basic Rent 
payable by Tenant to Landlord as set forth in the First Modification as modified by the Letter Agreement.  
   

(c) In addition to the Fixed Basic Rent set forth in Section 3(a) and Section 3(b) hereinabove, Tenant shall continue to pay to Landlord 
Fixed Basic Rent for the Original Premises, the Additional Space, the New Space, the April, 2004 Expansion Space and the August, 2004 
Expansion Space at the rates set forth in the Lease.  
   

(d) If Tenant validly exercises its option(s) to renew the Lease, the Fixed Basic Rent to be paid during each renewal term shall be as set 
forth in Rider A to the Original Lease.  
   

(e) Fixed Basic Rent shall be payable without notice or demand and without setoff or deduction, in equal monthly installments, in 
advance, on the first day of each calendar month during the Term. Fixed Basic Rent for a partial month shall be prorated.  
   

(f) Tenant shall continue to pay to Landlord, as Additional Rent, in the manner more particularly set forth in the Lease, Tenant’s 
Proportionate Share of Annual Operating Costs (as defined in the Lease) to the extent the same exceeds the sum of $4.00 per gross rentable 
square foot of the Premises. Said gross rentable square foot area of the Premises shall, as of the New Expansion Space Commencement Date, 
include the October, 2006 Expansion Space, but not the New Expansion Space. With respect to the New Expansion Space, effective as of the 
New Expansion Space Commencement Date, the Lease shall be supplemented to provide that commencing on January 1, 2006, Tenant shall 
pay to Landlord, as Additional Rent, in the manner more particularly set forth in the Lease, Tenant’s Proportionate Share of Annual Operating 
Costs (as defined in the Lease) for the Property to the extent that the same exceeds the Annual Operating Costs for the Property for the calendar 
year 2005. Effective as of the New Expansion Space  
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Period  
   

Rentable Sq. Feet 

 
   

Rate Per  
Rentable Sq. Ft. 

   

Yearly Rate  
   

Monthly  
Installment  

11/1/05-12/31/05     12,749    $ 19.25    $ 245,418.25    $ 20,451.52 
11/1/06-12/31/06     12,749    $ 19.75    $ 251,792.75    $ 20,982.73 
1/1/07-12/31/07     12,749    $ 20.25    $ 258,167.25    $ 21,513.94 
1/1/08-12/31/08     12,749    $ 20.75    $ 264,541.75    $ 22,045.15 
1/1/09-12/31/09     12,749    $ 21.25    $ 270,916.25    $ 22,576.35 
1/1/10-6/30/10     12,749    $ 21.75    $ 277,290.75    $ 23,107.56 



Commencement Date, the term “Expense Stop”, as used in the Lease, shall, with respect to the New Expansion Space only , be revised to mean 
the total amount of Annual Operating Costs for the Property for the calendar year 2005. As of the New Expansion Space Commencement Date, 
Tenant’s Proportionate Share, as defined in the Lease, shall be changed to (i) 34.98% with respect to the Original Premises, the Additional 
Space, the New Space, the April, 2004 Expansion Space, the August, 2004 Expansion Space and the October, 2006 Expansion Space, and (ii) 
10.71% with respect to the New Expansion Space.  
   

4. Insurance. Section 7 of the Original Lease is supplemented to provide that Tenant shall, at its cost and expense, procure all policies of 
insurance for the purpose of insuring the New Expansion Space and the October, 2006 Expansion Space in accordance with the terms set forth 
in said Section 7 of the Original Lease. Policies of such insurance, or certificates thereof, together with reasonable evidence of premium 
payment therefor, shall be delivered to Landlord prior to the New Expansion Space Commencement Date.  
   

5. Utilities and Services. Section 9 of the Original Lease is supplemented to provide that, in addition to Tenant’s obligation to pay all 
charges for electricity, light, heat or other utility used by Tenant at the Original Premises, the Additional Space, the New Space, the April, 2004 
Expansion Space and the August, 2004 Expansion Space, from and after the New Expansion Space Commencement Date, Tenant shall also 
pay, as Additional Rent, all charges for electricity, light, heat or other utility used by Tenant at the New Expansion Space and the October, 
2006 Expansion Space.  
   

6. Governmental Regulations. Tenant shall, at its cost and expense, obtain any certificate of occupancy or other governmental permit 
required for Tenant’s occupancy or use of the New Expansion Space and the October, 2006 Expansion Space.  
   

7. Tenant’s Relocation. The terms and provisions of Section 22 of the Original Lease shall apply independently and/or collectively to the 
Original Premises, the Additional Space, the New Space, the April, 2004 Expansion Space, the August, 2004 Expansion Space, the New 
Expansion Space and the October, 2006 Expansion Space.  
   

8. Condition of New Expansion Space. (a) Landlord shall, at Landlord’s cost and expense, using Building standard materials, prepare the 
New Expansion Space and the October, 2006 Expansion Space for Tenant’s occupancy on a “turn-key” basis in accordance with the space 
plan, dated September 1, 2004, prepared by Jeff Martinson, a copy of which is attached hereto as Exhibit B, excluding the installation of 
appliances and a fire suppression system in Tenant’s File Systems Room which shall be performed by Tenant at Tenant’s sole cost and 
expense. The foregoing work to be performed by Landlord in preparing the New Expansion Space and the October, 2006 Expansion Space for 
Tenant’s occupancy is referred to in this Agreement as the “New Expansion Space Work”. The New Expansion Space Work, once installed, 
shall become the property of Landlord and shall remain at and be surrendered with the Premises upon expiration of the Lease, unless Landlord 
shall notify Tenant that it desires that all or any part of the New Expansion Space Work be removed at the expiration of the Lease, in which 
event Tenant agrees to remove same on or prior to the expiration of the Lease and repair any damage to  
   

5  



the Premises or the Building caused by such removal. Any changes in the New Expansion Space Work desired by Tenant (“Tenant’s 
Changes”) shall be submitted in writing (with plans and specifications where applicable) and shall be subject to Landlord’s approval, which 
approval shall not be unreasonably withheld or delayed. Tenant agrees to pay for all of Tenant’s Changes based on Landlord’s costs therefor, 
together with ten (10%) percent of such cost for overhead and ten (10%) percent of such cost for profit (“Landlord’s Charges”). Tenant shall 
pay to Landlord Landlord’s Charges for Tenant’s Changes within ten (10) days of Landlord’s billing therefor, but in any event prior to the 
commencement of Tenant’s Changes.  
   

(b) Tenant agrees that it shall not interfere with Landlord’s completion of the New Expansion Space Work and that any labor, which may 
be employed in connection with the installation of Tenant’s trade fixtures, furniture or other items, shall be compatible with labor forces 
employed by Landlord.  
   

(c) Within thirty (30) days after the substantial completion of the New Expansion Space Work, Tenant shall prepare and deliver to 
Landlord a “punchlist” of all items which are not fully completed, or which are defective, and Landlord agrees to complete or correct the same 
as quickly thereafter as is reasonably practical under the circumstances. Except as set forth on said punchlist, Tenant shall be deemed to have 
accepted the New Expansion Space Work. With the exception of the New Expansion Space Work, Landlord shall not be obligated to perform 
any work of any type or nature whatsoever in connection with this Agreement and Tenant shall accept the New Expansion Space in its “as is” 
condition as of the New Expansion Space Commencement Date.  
   

9. Contingency. Tenant acknowledges that Landlord presently leases the New Expansion Space and the October, 2006 Expansion Space 
to Axcell and that Axcell has requested that its lease agreement for the New Expansion Space and the October, 2006 Expansion Space (the 
“Axcell Lease”) be terminated prior to the natural expiration thereof. If Landlord is unable to deliver possession of the New Expansion Space 
and the October, 2006 Expansion Space to Tenant by reason of the fact that the Axcell Lease has not been terminated, or for any other reason, 
Landlord shall not be liable for any loss or damage resulting thereform and neither the Lease nor this Agreement shall be void or voidable. In 
such event, the New Expansion Space Commencement Date shall be delayed until possession of the New Expansion Space and the October, 
2006 Expansion Space is delivered to Tenant in accordance with the terms hereof. Notwithstanding the foregoing, if the New Expansion Space 
Commencement Date has not occurred on or before March 1, 2005, either Landlord or Tenant may terminate this Agreement, but not the Lease, 
on written notice to the other at any time after March 1, 2005 and prior to the occurrence of the New Expansion Space, in which event this 
Agreement shall become null and void and neither party shall have any further rights, obligations or liabilities hereunder thereafter. In the event 
of any such termination of this Agreement, the Lease, as unmodified by this Agreement, shall continue in full force and effect.  
   

10. Recording. Neither this Agreement nor any memorandum of this Agreement shall be recorded in any public records.  
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11. Broker’s Commission. Tenant warrants and represents to Landlord that Tenant has not dealt with or negotiated with any real estate 
broker or salesman in connection with this Agreement other than CB Richard Ellis, Inc. (the “Broker”). Tenant hereby agrees to indemnify 
Landlord and hold Landlord harmless from and against any and all claims, liability, losses, judgments and expenses, including reasonable 
attorney’s fees and disbursements, which Landlord suffers as a result of Tenant’s foregoing warranty and representation being untrue in any 
manner. Without limitation, Tenant shall indemnify and hold Landlord harmless from any and all claims of any broker utilized by Tenant in 
connection with the negotiation of or entering into the Lease. Landlord shall pay Broker any commission which it is due pursuant to a separate 
agreement between Landlord and Broker.  
   

12. Irrevocable Offer: No Option. This Agreement shall become effective only upon execution and delivery by both parties.  
   

13. Tenant’s Right of First Offer. Commencing as of the New Expansion Space Commencement Date, the terms and provisions of 
Section 43 of the Original Lease shall apply to the entire 826 Building and the entire 828 Building. Tenant’s right of first offer, as set forth in 
said Section 43, shall be conditioned upon Landlord’s reasonable approval of Tenant’s financial condition and creditworthiness, and shall be 
subject to prior rights granted to any other tenants or other parties to lease space in the 826 Building and/or the 828 Building.  
   

14. No Default. Tenant represents, warrants and covenants that Landlord is not currently in default under any of its obligations under the 
Lease and Tenant is not in default under any of its obligations under the Lease and no event has occurred which, with the passage of time or the 
giving of notice, or both, would constitute a default by either Landlord or Tenant under the Lease.  
   

15. Authority of Signatures. Each person signing this Agreement represents that he or she has full authority to do so.  
   

16. Defined Terms. The capitalized terms used in this Agreement and not defined herein shall have the respective meanings indicated in 
the Lease, unless the context clearly requires otherwise. Without limiting the foregoing, the term 826 Building used herein is intended to have 
the same meaning as the term Original Premises Building used in the First Modification and the Second Modification, and the term 828 
Building used herein is intended to have the same meaning as the term Additional Premises Building used in the First Modification and the 
Second Modification.  
   

17. No Other Changes. The intent of this Agreement is only to modify, change and amend those provisions of the Lease as herein 
specified. Except as herein specifically modified, changed and amended, all of the terms and conditions of the Lease shall remain in full force 
and effect.  
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement the date first above written.  
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Exhibit 23.1 
   

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM  
   
We hereby consent to the incorporation by reference in the Registration Statements on Form S-3 (No. 333-109702) and Form S-8 (No. 333-
85394) of Bio-Imaging Technologies, Inc. and Subsidiaries of our report dated March 31, 2005 relating to the financial statements, which 
appears in this Form 10-KSB.  
   
/s/ PricewaterhouseCoopers LLP  
   
Philadelphia, Pennsylvania  
March 31, 2005  

EXHIBIT 31.1 
   

CERTIFICATION  
   
I, Mark L. Weinstein, certify that:  
   

    LANDLORD:  

WITNESS:    826 NEWTOWN ASSOCIATES, L.P.  

   
  

/s/ Mark S. Green  

    Name:   Mark S. Green 
  

  
Title:  

  

   

    TENANT:  

ATTEST:    BIO-IMAGING TECHNOLOGIES, INC.  

   
  

/s/ David Pitler  

    Name:   David Pitler 
  

  
Title:  

  

   

   
  1. I have reviewed this annual report on Form 10-KSB of Bio-Imaging Technologies, Inc.; 

   

  
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with 
respect to the period covered by this report; 

   

  
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all 

material respects the financial condition, results of operations and cash flows of the small business issuer as of, and for, the periods 
presented in this report; 

   

  
4. The small business issuer’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and 

procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the small business issuer and have: 

   

  

a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the small business issuer, including its consolidated 
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being 
prepared; 

   
  b) [Paragraph omitted in accordance with SEC transition instructions contained in SEC Release 34-47986] 

   

  
c) disclosed in this report any change in the small business issuer’s internal control over financial reporting that occurred 

during the small business issuer’s most recent fiscal quarter that has materially affected, or is reasonably likely to materially 
affect, the small business issuer’s internal control over financial reporting; and 

   

  
5. The small business issuer’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control 

over financial reporting, to the small business issuer’s Independent Registered Public Accounting Firm and the audit committee of 
the small business issuer’s board of directors (or persons performing the equivalent functions): 

   

  
a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 

which are reasonably likely to adversely affect the small business issuer’s ability to record, process, summarize and report 
financial information; and 

  b) any fraud, whether or not material, that involves management or other employees who have a significant role in the small 



   

EXHIBIT 31.2 
   

CERTIFICATION  
   
I, Ted I. Kaminer, certify that:  
   

business issuer’s internal control over financial reporting. 

Dated: March 31, 2005  
  

/s/    M ARK L. W EINSTEIN          

  

  

Mark L. Weinstein,  
President and Chief Executive Officer  

(Principal Executive Officer)  

   
  1. I have reviewed this annual report on Form 10-KSB of Bio-Imaging Technologies, Inc.; 

   

  
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with 
respect to the period covered by this report; 

   

  
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all 

material respects the financial condition, results of operations and cash flows of the small business issuer as of, and for, the periods 
presented in this report; 

   

  
4. The small business issuer’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and 

procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the small business issuer and have: 

   

  

a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the small business issuer, including its consolidated 
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being 
prepared; 

   
  b) [Paragraph omitted in accordance with SEC transition instructions contained in SEC Release 34-47986] 

   

  
c) disclosed in this report any change in the small business issuer’s internal control over financial reporting that occurred 

during the small business issuer’s most recent fiscal quarter that has materially affected, or is reasonably likely to materially 
affect, the small business issuer’s internal control over financial reporting; and 

   

  
5. The small business issuer’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control 

over financial reporting, to the small business issuer’s Independent Registered Public Accounting Firm and the audit committee of 
the small business issuer’s board of directors (or persons performing the equivalent functions): 

   

  
a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 

which are reasonably likely to adversely affect the small business issuer’s ability to record, process, summarize and report 
financial information; and 

   

EXHIBIT 32.1 
   

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,  
   

  
b) any fraud, whether or not material, that involves management or other employees who have a significant role in the small 

business issuer’s internal control over financial reporting. 

Dated: March 31, 2005  
  

/s/    T ED I. K AMINER          

  

  

Ted I. Kaminer,  
Senior Vice President and Chief Financial Officer  

(Principal Financial and Accounting Officer)  

AS ADOPTED PURSUANT TO  
   

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  
   

In connection with the Annual Report on Form 10-KSB of Bio-Imaging Technologies, Inc. (the “Company”) for the year ended 
December 31, 2004 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), the undersigned, Mark L. 
Weinstein, President and Chief Executive Officer of the Company, hereby certifies, pursuant to 18 U.S.C. Section 1350, that:  
   

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and  
   

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations 
of the Company.  

   

EXHIBIT 32.2 
   

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,  

Dated: March 31, 2005  
  

/s/    M ARK L. W EINSTEIN *          

  

  

Mark L. Weinstein,  
President and Chief Executive Officer  

(Principal Executive Officer)  

* A signed original of this written statement required by section 906 has been provided to the Company and will be retained by the Company 
and furnished to the Securities and Exchange Commission or its staff upon request. 



   
AS ADOPTED PURSUANT TO  

   
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  

   
In connection with the Annual Report on Form 10-KSB of Bio-Imaging Technologies, Inc. (the “Company”) for the year ended 

December 31, 2004 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), the undersigned, Ted I. Kaminer, 
Chief Financial Officer of the Company, hereby certifies, pursuant to 18 U.S.C. Section 1350, that:  
   

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and  
   

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations 
of the Company.  

   

 

End of Filing  

  

© 2005 | EDGAR Online, Inc.  

Dated: March 31, 2005  
  

/s/    T ED I. K AMINER *          

  

  

Ted I. Kaminer,  
Senior Vice President and Chief Financial Officer  

(Principal Financial and Accounting Officer)  

* A signed original of this written statement required by section 906 has been provided to the Company and will be retained by the Company 
and furnished to the Securities and Exchange Commission or its staff upon request. 




